
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



3 2044 103 267 282 







HARVARD LAW SCHOOL 
LIBRARY 






I 



Digitized by 



Google 



Digitized by VjOOQIC 



A TREATISE 

ON THB LAW OV 

NON-KESIDENTS 



AND 



FOREIGN CORPORATIONS 

AS ADMINI8TBBED IN 

THE STATE AND FEDERAL COURTS OP 
THE UNITED STATES 



BT 



Or TBI Bosn» But 



8» 
CHICAGO 

T.H. FLOOD AlfD COMPAITr 

1892 



Digitized by VjOOQIC 



COPYRIOHT, 1892, 
BY 

CONRAD RENO. 






BTATB JOURNAL PKINTINa CHDBIPANY, 

FUHTBBS IND BmUOTYFBBSi 
KADIBON, Wn. 



Digitized by 



Google 



TO 
THE MEMORY OF MY FATHEB, 

JESSE L. RENO, 

LATE MAJOR-OENEBAL^ U. a Y. 



Digitized by 



Google 



Digitized by VjOOQIC 



PREFACE. 



The term " non-resident " as herein used means a citizen 
of the United States who does not reside in the state in 
which the question arises for decision, or in which the act 
complained of or relied upon was performed- It does not 
mean an alien, or a citizen of a foreign country. The term 
" foreign corporation " means a corporation organized un- 
der the laws of a state or country other than the one 
in which the matter involved arises for settlement, or in 
which the act complained of or relied upon was performed. 
The fact that it has a place of business in the latter state 
does not deprive it of its character of a foreign corporar 
tion. 

As there are now fifty-one states, in the Union, it follows 
that every resident of any one state is a non-resident of 
fifty states; and that every corporation organized under 
the laws of any one state is a foreign corporation with 
respect to fifty states. The ownership of property and the 
transaction of business by nonresidents and foreign cor- 
poratioii.s are matters of frequent occurrence; and they 
often involve questions of gieat interest and importance. 
Within the past twenty -five years, since communication and 
intercourse between residents of distant states were ren- 
dered easy, quick and cheap, by railroads, telegraphs and 
telephones, the law of non-residents and foreign corpora- 
tions has assumed large proportions, and hundreds of de- 
cided cases relating to this subject are scattered through 
the various reports of state and federal courts. 
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VI PBEFACE. 

This book embodies an attempt to collect and classify 
these decisions, so as to bring them within easy reach of 
the busy practitioner. Upwards of thirteen hundred cases 
are cited in the text, many of them more than once to dif- 
ferent points or propositions. In addition to the ordinary 
table of cases cited, the index contains a list of cases which 
have been overruled, reversed or criticised, under the title 
of " Cases overruled, reversed or criticised.'' 

There is one principle which permeates the law of "Non- 
Residents and Foreign Corporations," so far as it treats of 
the relation of debtor and creditor. That principle is that, 
when debtor and creditor are residents of different states, 
the situs of the debt is the creditor's residence and not the 
debtor's residence; the creditor's state has jurisdiction over 
the debt and the debtor's state has not. The result is that 
the creditor's state has the power to tax the debt or to 
discharge it by operation of law; but the debtor's state 
has not this power, because it has not jurisdiction of the 
debt. Among discharges by operation of law may be men- 
tioned discbarges undejr state limitation laws, and dis- 
charges under state garnishee laws. In these cases, when 
the debtor and creditor are citizens of different states, the 
better view is that the creditor's state has the power and 
the debtor's state has not the power to discharge the debt. 
So, in the case of discharges under state insolvent laws, it 
is well settled that the debtor's state has no jurisdiction 
over a debt due to a non-resident creditor, and that there- 
fore a discharge is void as against a non-resident and non- 
consenting creditor. 

The work is one of general law as distinguished from 
local law, although some local peculiarities are briefly 
stated. 

CONRAD RENO. 
62 D£VONsmRE Street^ 
Bostoh; 
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NON-RESIDENTS AND FOREIGN CORPOEiTIONS. 



CHAPTER I. 



NON-RESmENTS EIGHT TO TRANSACT BUSINESa 



PAKT L 



I 1. Transactiaii of businesB in 

generaL 
2l Sale l^ sample — DrazmneiB' 

tax. 
8. Tax on prodoctB of otber 

states. 
4 Dfacrimination — Intentate 

oommeroe^ 
0. iDsuianoe businessi. 
d Foreign insurance compa- 

me& 



§ 7. Foreign corporaUons engaged 
in interstate commerce. 
8L Discrimination against prod- 
nets of other states. 
9. Wharfage charges. 
10. Port charges. 
It Pilot fees. 

12-14 Fishing rights — ** Prop- 
erty" rights. 



§ !• Transaetion of business in general.— The right of 
a non-resident to transact business in a state is secured by 
several clauses of the federal constitution; and therefore 
the states cannot deny or abridge this right. 

The most important of these clauses are: 

1. The commerce clause, which declares that ^^ the con- 
gress shall have power ... to regulate commerce with 
foreign nations, and among the several states, and with the 
Indian tribes." ^ 

2. The equal privileges and immunities clause, which or- 

lArt I,seG.a 
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2 non-besident's bight to transact business. [§ 2» 

dains that ^^ the citizens of each state shall be entitled to 
all privileges and immanities of citizens in the several 
states/' * 

3. ^^ "So state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States; nor shall any state deprive any person of 
life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protec- 
tion of the laws." • 

4. " No state shall, without the consent of congress, lay 
any duty of tonnage." ' 

5. '^ Ko state shall, without the consent of the congress, 
lay any imposts or duties on imports or exports, except 
what may be absolutely necessary for executing its inspec- 
tion laws." * 

§ 2. Sale by sample — Brnmmers' tax. — For the pur- 
pose of protecting their own citizens from the competition 
of non-residents engaged in the same line of business, many 
states have enacted what is known as a drummers' tax. 
Several of such cases have been decided by the supreme 
court of the United States. 

In Ward v. Maryland^ 12 Wall. 418, a Maryland statute 
imposed a larger license fee upon non-residents than upon 
residents, for selling goods by sample in Baltimore. Ward 
was a citizen of Kew Jersey and sold horse harness by sam- 
ple in Baltimore without paying the license fee, for which 
he was indicted, found guilty and fined |400 in a state 
court of Maryland.' The supreme court of the United 
States, however, held that the statute worked an unconsti- 
tutional discrimination against non-resident traders and 
was void, and therefore reversed the judgment of the state 
court. In the opinion of the court, delivered by Mr. Jus- 
tice CUflford, it is said at page 430 : " Attempt will not be 
made to define the words ^ privileges and immunities,' or to 

1 Art IV, sec. 2. « Art I» sea 10, cL a, 

3 14th Amend., sea t • Ward v. State^ 81 Md. 279, 

'Art I» sea 10, cL & 
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specify the rights which they are intended to secure and 
protect, beyond what may be necessary to the decision of 
the case before the court. Beyond doubt, those words are 
words of very comprehensive meaning, but it will be suiB- 
cient to say that the clause plainly and unmistakably se- 
cures and protects the right of a citizen of one state to 
pass into any other state of the Union for the purpose of 
engaging in lawful commerce, trade, or business, without 
molestation; to acquire personal property; to take and 
hold real estate ; to maintain actions in the courts of the 
state ; and to be exempt from any higher taxes or excises 
than are imposed by the state upon its own citizens.^ 

^^ Comprehensive as the power of the states is to lay and 
collect taxes and excises, it is nevertheless clear, in the 
judgment of the court, that the power cannot be exercised 
to any extent in a manner forbidden by the constitution ; 
and inasmuch as the constitution provides that the citizens 
of each state shall be entitled to all privileges and immu- 
nities of citizens in the several states, it follows that the 
defendant might lawfully sell or offer or expose for sale, 
within the district described in the indictment, any goods 
which the permanent residents of the state might sell or 
offer or expose for sale in that district, without being sub- 
jected to any higher tax or excise than that exacted by law 
of such permanent residents." * 

§3. Tax on products of other states.— In Ward v. 
Mwrylandy supra^ the tax was directed against non-resident 
traders ; but the result is the same when the tax discrimi- 
nates against the products or manufactures of other states, 
and the state statute is void under the commerce clause. 

Thus, in Wdtonv. Missouri, 91 TJ. S. 275, a Missouri stat- 
ute imposed a tax in the form of a license fee for peddling 
goods, wares or merchandise which were not the growth, 
produce or manufacture of Missouri; but did not impose 

1 Citing Brown v. Maryland, 12 464; Hie Department v. WrigH 8 
Wheat 419, at 449. E D. Smitih (N. Y.\ 478; and Paul 

•Citing State v. North, 27 Mo. v. Virginia, 8 WaU. ICa 
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any tax or license fee for peddling such goods if they were 
the growth, produce or manufacture of Missouri. Welton, 
while engaged in selling sewing-machines which were man- 
ufactured outside of Missouri, was indicted, tried and con- 
victed in a state court for selling such goods without having 
paid the license fee. The Missouri supreme court held that 
the statute applied solely to the internal commerce of the 
state, and made no discrimination against citizens of other 
states, but merely imposed a tax upon a calling or profes- 
sion, and was therefore valid.^ Bat the federal supreme 
court reversed this judgment, and held that the state stat- 
ute was repugnant to the commerce clause and void, be- 
cause it discriminated in favor of Missouri products and 
against the products of other states. 

Where the state statute, as construed by the state court, 
imposed the same tax upon peddlers selling domestic ma- 
chines as upon those selling machines made in other states, 
it was held that the statute was valid.^ 

The objection that a state statute discriminates against 
the products of other states by imposing a larger tax upon 
drummers selling foreign goods than upon drummers sell- 
ing domestic goods is not cured by another statute impos- 
ing an equal or even greater tax upon the domestic manu- 
facturer or dealer; for the two statutes do not operate 
equally upon the same class of persons: the domestic man- 
ufacturer has only one tax to pay, and no tax is imposed on 
his agents or drummers ; while the foreign manufacturer 
has to pay a tax on every one and all of his agents and 
drummers.' 

§ 4. Discrimination — Interstate commerce. — These 
cases and some others countenance the idea that if resi- 
dents and non-residents are both taxed the same amount 
for selling by sample, or if foreign and domestic products 
are taxed alike, the statute imposing such taxes would 

1 State y. Welton, 55 Ma 28a > Walling v. Michigan, 116 U. a 

2 Machine CkxY. Gage, 100 U: a 440, 45^ 
670. 
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not violate the commerce clause and would be valid, be- 
cause there would be no discrimination against the citizens 
or products of other states.^ 

But the better view and the one supported by the later 
authorities is that the lack of such discrimination does not 
prevent a state statute from violating the commerce clause ; 
that if the tax operates upon a subject of lawful commerce of 
a national character, the statute will be void, even if it 
does not discriminate against the citizens or products of 
other states. 

In Robli/ris v. Shelby Taxing District, 120 TJ. S. 489, 
Bobbins was a drummer for a firm in Cincinnati, Ohio, 
and was selling by sample their paper and other articles of 
stationery in the Shelby Taxing District in Tennessee, 
without paying the license fee required by a statute of Ten- 
nessee. For this offense he was convicted by the state 
courts, upholding the validity of the statute. The statute 
required citizens of Tennessee to pay the same license fee, 
and there was no discrimination. Held, nevertheless, that 
as the statute undertook to regulate interstate commerce 
of a national character, it was unconstitutional and void. 

In delivering the opinion of the court, Mr. Justice Brad- 
ley says on page 497 : " It is strongly urged, as if it were 
a material point in the case, that no discrimination is 
made between domestic and foreign drummers — those of 
Tennessee and those of other states; that all are taxed 
alike. But that does not meet the difficulty. Interstate 
commerce cannot be taxed at all, even though the same 
amount of tax should be laid on domestic commerce, or 
that which is carried on solely within the state. This was 
decided in the case of The State Freight Tax, 15 Wall. 232. 
The negotiation of sales of goods which are in another 
state, for the purpose of introducing them into the state 
in which the negotiation is made, is interstate commerce." 

So, in Minnesota v. Barber, 136 XJ. S. 313, 326, the court 

1 Hinson V. Lott^ 8 WaU. 148; Guy v. Baltimore, 100 XJ. a 434 ; Webber 
V. Virginia, 103 XJ. a 844 
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says : " A burden imposed by a state upon interstate com- 
merce is not to be sustained simply because the statute im- 
posing it applies alike to the people of all the states, includ- 
ing the people of the state enacting such statute." ^ 

§5. Insurance business. — The business of insurance, 
eren when the contracting parties are citizens of different 
states, is not interstate commerce; but is merely a contract 
of indemnity against loss.' 

For this reason, when the insurer is a foreign corpora- 
tion, the states may impose such terms and conditions upon 
the transaction of that business within their borders as 
they see fit. As a corporation of one state is not a ^' citi- 
zen," within the meaning of the equal ^^ privileges and im- 
munities " clause of the national constitution, it follows that 
the legislature of another state may impose larger taxes, or 
more onerous conditions, upon its doing business therein 
than upon home corporations or individuals engaged in the 
same business. Nor is the agent who does business for a 
foreign insurance company, which has not complied with 
all the conditions of the local law, protected from fine and 
imprisonment for breach of that Law. 

Patd V. Virginia^ 8 Wall. 168, is a leading case on these 
points. A Virginia statute declared that no foreign insur- 
ance company should carry on business in Virginia with- 
out a license, and that it should not receive a license until 
it had deposited $30,000 to $50,000 worth of bonds with 
the state treasurer ; and imposed a fine of not less than $50 
nor more than $500 upon any person acting as agent in 
Virginia for such a foreign corporation which had not com- 
plied with these terms. These terms were not imposed upon 
insurance companies organized under the laws of Virginia, 
nor upon their agents. Paul, for acting as the agent of a 
New York insurance company which had not deposited the 
bonds, was indicted, convicted and fined $50 in a Virginia 

iTo same effect see Asher v. 496; Leisy v. Hardin, 135 [J. S. 100; 
Texas, 128 U. S. 129; Bowman v. McCall v. California, 136 U. S. 104. 
Chicago, etc. R'y, 125 U. a 465, « Paul v. Virginia^ 8 Wall 16a 
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court. He contended that the statute was unconstitutional 
and void upon two grounds: 1. That it discriminated 
^Kgainst citizens of other states. 3. That it was a regula- 
tion of interstate commerce. But the court decided both 
points against him for the reasons above stated. 

The same principles apply to a foreign joint-stock com- 
pany if it has the essential attributes of a corporation.^ 

§6. Foreign insurance companies. — A corporation is a 
*^ person '' within the moaning of the clause of the four- 
teenth amendment that ordains that no state shall ^'deny 
to any person within its jurisdiction the equal protection 
of the laws." * 

But a foreign corporation is not within the '^jurisdio* 
tion " of a state in which it does business until it complies 
with all conditions that the state sees fit to impose, and un- 
less it has complied with such conditions it is not entitled 
to the ^^ equal protection of the laws." It was upon this 
ground that a statute of New York imposing a larger tax 
or license fee upon a Pennsylvania fire insurance company 
doing business in New York than upon its own corpora- 
tions was held valid ; for as the Pennsylvania company had 
not paid the tax or license fee, it had not been admitted 
into the state of New York and was not " within its juris- 
diction," although it had complied with all other conditions, 
and had been doing business in New York for several years 
before the new act was passed. 

The court by Mr. Justice Blatchford says: "The state, 
having the power to exclude entirely, has the power to 
change the conditions of admission at any time, for the 
future, and to impose as a condition the payment of a new 
tax, or a further tax, as a license fee. If it imposes such 
license fee as a prerequisite for the future, the foreign cor- 
poration, until it pays such license fee, is not admitted 

^liverpool Iii& Ca v. Massachn* Pftciflo R'y, 118 XL & 894; Pern- 

fietfes, 10 Wall 566 ; affirming Oliver bina Mining Ckx ▼• Pennsylyaala, 

V. liverpool In& Ca, 100 Mass. 581. 1S6 U. a 181» ISOl 

* Santa Clara County v. Southern 
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within the state or within its jurisdiction. It is outside, at 
the threshold, seeking admission, with consent not yet 
given. . . . By going into the state of New York in 
1872, it assented to such prerequisite as a condition of its 
admission within the jurisdiction of New York. It could 
not be of right within such jurisdiction until it should re- 
ceive the consent of the state to its entrance therein under 
the new provisions, and such consent could not be given 
until the tax, as a license fee for the future, should be 
paid."! 

§ 7. Foreign corporations engaged in interstate com- 
merce. — The issuing of insurance policies is not a transac- 
tion of commerce; and it is stated at page 120 of the 
case just cited that the decision does not apply to the case 
of foreign corporations engaged in interstate commerce. 
The same dictum is contained in Pa/ul v. Virginia^ 8 WalL 
168, 182; and it has since been expressly decided that a 
state cannot exclude from its jurisdiction a foreign corpora- 
tion engaged in interstate commerce, or impose any bur- 
dens upon such commerce, as by requiring the payment of 
a license tax for the privilege of doing business within its 
limits. 

The reason assigned is that interstate commerce is not 
a right or privilege granted by a state but by the United 
States. The states surrendered the power to regulate such 
commerce to the United States when they ratified the 
adoption of the national constitution. Such corporations 
are entitled, under the commerce clause, to the same priv- 
ileges and immunities from state taxation and other bur- 
dens which individuals so engaged enjoy under that clause.* 

The Kentucky case above cited was an indictment against 

1 Philadelphia Fire Ass'n y. New Commonwealth, 114 P& 8L 266); 
York, 119 U. a 110, lld-120. McCaU v. California, 186 U. a 104; 

2 Crutcher v. Kentucky, 141 U. a Gloucester Ferry Ca ▼. Pennsyl- 
47 (reversing Crutcher v. Common- vania, 114 U. a 196 ( rev e ra ln g Corn- 
wealth, 13 a W. Rep. (Ky.) 141); monwealth v. GlouoGBter Feny COi^ 
Norfolk R'y v. PennsylTania, 186 98 P& St 106)b 

U. a 114 (reversing Norfolk RV v. 
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Orutcher for doing an interstate express business in Ken- 
tucky, as agent for the "United States Express Company (a 
New York corporation), without a license, in violation of 
the Kentucky act of March 2, 1860. The state courts held 
that the statute was valid, found Crutcher guilty and fined 
him $100 ; but this judgment was reversed by the supreme 
court of the United States. 

In Orutcher v. KentfucJcy {ubi supra), Mr. Justice Bradley, 
for the court, says: 

^^ If a partnership firm of individuals should undertake 
to carry on the business of interstate commerce between 
Kentucky and other states, it would not be within the 
province of the state legislature to exact conditions on 
which they should carry on their business, nor to require 
them to take out a license therefor. To carry on inter- 
state commerce is not a franchise or a privilege granted by 
a state; it is a right which every citizen of the United 
States is entitled to exercise under the constitution and 
laws of the United States ; and the accession of mere cor- 
porate facilities, as a matter of convenience in carrying on 
their business, cannot have the effect of depriving them of 
such right, unless congress should see fit to interpose some 
contrary regulation on the subject." Page 57. 

" The case is entirely different from that of foreign cor- 
porations seeking to do a business which does not belong 
to the regulating power of congress. The insurance busi- 
ness, for example, cannot be carried on in a state by a for- 
eign corporation without complying with all the conditions 
imposed by the legislation of that state." Page 59. 

The transportation of merchandise or money from point 
to point, commonly known as the express business, is a law- 
ful act of commerce; and therefore a state statute imposing 
a fine upon foreign express companies engaged in interstate 
business, for failure to take out a local license and to satisfy 
the local state auditor that the company is possessed of an 
actual capital of at least $150,000, is contrary to and void 
under the commerce clause, and cannot be justified or up- 
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held as an exercise of the ^police power" of the state, 
adopted to protect its citizens from irresponsible corpora- 
tions of other states. The citizens are able to take care of 
themselves in this respect.^ 

§ 8. Discrimination against products of other states.— 
A state cannot lawfnUy discriminate against the products 
or manufactures of a sister state; nor impose more onerons 
conditions upon their importation and sale than upon its 
own products and manufactures. A statute which under- 
takes to do this violates the commerce clause, and is void* 

In Ghiy v. Baltimore^ 100 XJ. S. 434, an ordinance of the ! 
city of Baltimore, passed under authority of a Maryland 
statute, imposed a certain charge upon vessels laden with 
the products of other states for the use of wharves be- 
longing to the city, and no charge was made for such 
use for vessels laden with the products of Maryland. Guy, 
a citizen of Virginia, having a cargo of potatoes grown 
in Virginia, unloaded them at the city wharves, but re- 
fused to pay the charges, amounting to $4.40. The city 
then sued him in a state court, and recovered judgment for 
the penalty prescribed, amounting to $20 and costs. The 
supreme court of the United States reversed this judgment, 
holding that the ordinance was repugnant to the commerce 
clause and void. Mr. Justice Harlan, for the court, says on 
page 443 : " The power of the national government over 
commerce with foreign nations and among the several states 
is broad and comprehensive. It reaches the interior of 
every state of the Union so far as it may be necessary to 
protect the products of other states and countries from dis- 
crimination by reason of their foreign origin." ' Nor can a 
state, under the guise of protecting the health of its citizens, 
impose such conditions upon the sale of food within its 
limits as discriminate against the food products of other 
states. 



1 Crutcher v. Kentucky, 141 U. S. « Citing Brown v. Maryland, 13 
47, Wlieat 419. 
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In Minnesota v. Barber^ 136 U. S. 313, a statute of Min- 
nesota, entitled ^^ An act for the protection of the public 
health," etc., declared that any person who should sell or 
offer for sale within the state any fresh beef, veal, mutton, 
lamb or pork, which was taken from an animal that bad 
not been inspected and certified as healthy, within twenty- 
four hours before the slaughter of the same, should be sub- 
ject to fine or imprisonment. Barber was convicted under 
this statute of selling one hundred pounds of fresh beef, 
part of an animal slaughtered in the state of Illinois, which 
had not been inspected and certified as healthy before 
slaughter by a Minnesota inspector. For this offense 
Barber was imprisoned by order of a state court. He then 
sued out a writ of Jiabeas corpus from the United States cir- 
cuit court, and prayed to be discharged on the ground that 
the statute was repugnant to the federal constitution. The 
court discharged him from imprisonment ; ^ and from that 
judgment the state of Minnesota appealed to the supreme 
court, which affirmed the judgment on the ground that 
the statute violated the commerce clause. The statute was 
held to discriminate against fresh meat brought from other 
states, by requiring the animal to be inspected and certified 
by a Minnesota inspector within twenty-four hours before 
its slaughter, — a condition which was practically impossible 
for fresh meat brought from other states. Upon this point, 
Mr. Justice Harlan, who delivered the unanimous opinion 
of the court, says on page 322: ^^ As the inspection must 
take place within twenty-four hours immediately before the 
slaughtering, the act, by its necessary operation, excludes 
from the Minnesota market, practically, all fresh beef, veal, 
mutton, lamb or pork — in whatever form, and although 
entirely sound, healthy and fit for human food — taken 
from animals slaughtered in other states; and directly 
tends to restrict the slaughtering of animals, whose meat is 
to be sold in Minnesota for human food, to those engaged 

iln re Barber, 89 Fed. Rep. 64t 
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in sach business in that state. This mnst be so, becaase 
the time, expense and labor of sending animals from points 
outside of Minnesota to points in that state to be there in- 
spected, and bringing them back, after inspection, to be 
slaughtered at the place from which they were sent -^ the 
slaughtering to take place within twenty-four hours after 
inspection, else the certificate of inspection becomes of no 
value, — will be so great as to amount to an absolute pro- 
hibition upon sales, in Minnesota, of meat from animals not 
slaughtered within its limits." 

§ 9. Wharfage charges.— A town or city owning wharves 
may enforce the payment of a reasonable sum for their 
use by non-residents, provided there be no discrimination 
in favor of residents and against non-residents. A wharf 
facilitates commerce, and a charge for its use is analogous 
to a charge for the use of a dry-dock for repairing a vessel, 
or for towage in a harbor. Hence a state statute, or a city 
ordinance, imposing a reasonable charge upon all users of its 
wharves, or other improved means of landing goods or pas- 
sengers, does not violate any part of the federal constitution.^ 

If, however, a state statute, or a city ordinance, discrim- 
inate against non-residents, as by charging them more for 
wharf privileges than residents, or against the products of 
other states, it will be unconstitutional and void.* 

§ 10. Port charges. — Port charges, which are fees de- 
manded against a vessel for the privilege of entering, re- 
maining in, or departing from, a port, should not be con- 
founded with wharfage dues. The latter, as shown in 
section 9, are valid and collectible, if reasonable in amount 
and if no discrimination be made against non-residents or 
foreign products. But port charges are void and uncol- 
lectible ; and a state statute, or a city ordinance, which un- 
dertakes to impose any charge whatever for such use of its 
ports, without the consent of congress, is unconstitutional 

1 Packet Ca v. Keokuk, 95 U. a 423; Vicksburg v. Tobin, 100 U. 8. 
80 ; Packet CJa v. St Louis, 100 U. a 430. 

s Guy V. Baltimore, 100 U. a 481 
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and void, even if it does not disoriminate against the citizens 
or products of other states.* 

§ 11. Pilot fees. — In the absence of congressional ac- 
tion, a state may regnlate or fix the charges of pilots, and 
may require vessels entering its ports to employ pilots or 
to forfeit a reasonable sum for a refusal to employ a pilot. 
For, although this is a regulation of commerce, yet it is a 
subject not of a national character, but of a local character, 
and can be best regulated by the states; and, therefore, the 
state's action does not violate the commerce clause.' 

§ 12. Bight of fishing — Property rights.— Has a non- 
resident a constitutional right to fish in the tide-waters of 
a state? That is, has a state the power to confine that 
right to its own citizens and to deny it to citizens of other 
states? With respect to oysters or other shell-fish, this 
question has been decided in favor of the state's power. 
In MoCready v. Vwgmiay 94 U. S. 391, the state of Vir- 
ginia had enacted such a statute, and under it McCready, 
a citizen of Maryland, was indicted, convicted and fined 
$500 in a Yirginia court. McCready claimed that the stat- 
ute discriminated against the citizens of other states, and 
was repugnant both to the equal " privileges and immuni- 
ties " clause and to the commerce clause. But the United 
States supreme court held that the statute was valid, and 
affirmed the judgment of the Virginia court on the grounds 
(1) that this is " a property-right, and not a mere privilege 
or immunity of citizenship," and is derived from the own- 
ership by the people in their united sovereignty of the beds 
of rivers and tide-waters within the jurisdiction of the 
state; and (2) that "commerce has nothing to do with land 
while producing, but only with the product after it has be- 
come the subject of trade." • 

1 Steamship Ca y. Port Wardens, for the court); Steamship Co. v. 

6 WaU. 81; State Tonnage Tax Joliffe, 2 Wall 450. 

Cases,12WalL204;Cannon V. New 'See, also, State t. Medbury, 8 

Orleans, 20 WaU. 577. R. L 188; Haney y. Compton, 86 

« Cooley V. Port Wardens of Phila- N. J. L 507. 
delphia, 12 How. 299, 819 (Curtis, J., 
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The same case intimates that the same rale applies to 
floating or running fish when found in water which is 
within the jurisdiction of the state.^ 

§ 18. A fortiariy when there is no discrimination 

against non-residents, and the same punishment or prohibi- 
tion is imposed upon residents, the statute is valid, at least 
in the absence of any regulation by congress.' 

In CamiTion/weaUh v. Manchester {supra)^ the state's juris- 
diction over its salt-water bays was elaborately discussed 
by Mr. Chief Justice Field, and the conclusion reached that 
a state has the power to prohibit the taking of swimming 
fish in bays within its limits which do not exceed two ma- 
rine leagues at the mouth. It was accordingly held that a 
citizen of Ehode Island who violated a Massachusetts stat- 
ute by fishing in Buzzard's bay could be tried, convicted 
and punished in a state court of Massachusetts. The stat- 
ute applied to residents as well as to non-residents, and 
congress had not undertaken to regulate the subject. 

This judgment was affirmed by the supreme court of the 
United States in Manchester v. Massachusetts^ 139 IJ. S. 240. 
It was also held that the fact that the non-resident had a 
license to fish, granted by the United States, did not justify 
him in violating the laws of Massachusetts, and was no de- 
fense. In answer to the point that the state statute was 
an attempt to regulate commerce of a national character, 
and was therefore void without any affirmative action by 
congress, the court, by Mr. Justice Blatchford, says on 
page 266 : " The pertinent observation may be made that, 
as congress does not assert, by legislation, a right to control 
pilots in the bays, inlets, rivers, harbors and ports of the 
United States, but leaves the regulation of that matter to the 
states {Cooley v. Board of Wardens^ 12 How. 299), so, if it 

iSee, also, Corfield v. Ck)ryell, 4 (Mass.), 268; Commonwealth v. 

Wash. C. C. 371, at 881 ; Bennett v. Manchester, 152 Mass. 280 ; affirmed 

Boggs, Baldwin, 60 ; Dunham t. in Manchester ▼. Maasachusetti, 189 

Lamphere, 8 Gray. 268, 275. U. S. 240; Smith ▼. Maryland, 18 

3 Dunham v. Lamphere, 8 Gray How. 71. 
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does not assert by affirmative legislation its right or will to 
assame the control of menhaden fisheries in such bays, the 
right to control sach fisheries must remain with the state 
which contains such bays." 

§ 14. Judge Sawyer, sitting in the United States cir- 
cuit court for the district of Oalifornia, has held that a Oali- 
f omia statute aimed at the Ohinese, but declaring in general 
terms that ^^all aliens incapable of becoming electors of 
this state are hereby prohibited from fishing," is void, on 
two grounds, as against a Chinese: 1. That it violates 
the most favored nation clause in our treaty with Ohina. 
2. That it violates that part of the fourteenth amendment 
which ordains that ^^ no state shall • • • deny to any 
person within its jurisdiction the equal protection of the 
laws," * 

1 In le Ah Chong^ 6 Sawyer, 451 
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CHAPTER n. 

NON-BESIDENT*S RIGHT TO TRANSACT BUSINESS (Comtinukd). 

PAET IL 

QUAUFIOATTONS AND BXCEPHONS. 



§ 16. The police power of the states. 
10. niuminating oils — Patent 
rights. 

17. Color blindness of locomotive 

engineers, eta 

18. Slaughter-houses. 

19. Exclusion of diseased cattle^ 



g 20. Lotteries— Contract rights. 

21. Intoxicating liquors. 

22. Power to change an article 

from a lawful to an unlaw- 
ful subject of commerce. 

28. Oleomargarine. 

21 Same — Interstate oommeroa 



§ 15. The police power of the states.— There are, how- 
ever, some important qualifications of and exceptions to the 
right of a non-resident to transact business in a state. Most 
of these are embraced under what is termed the " police 
power " of the states. This power existed in the states be- 
fore the adoption of the constitution, and they still retain 
it notwithstanding the thirteenth and fourteenth amend- 
ments.* 

The federal government cannot exercise this power within 
the states ; and its power in this respect is confined to such 
places as it has exclusive jurisdiction over — such, for exam- 
ple, as the District of Columbia.' 

The following are illustrations of the exercise of the po- 
lice power by a state, by which non-residents as well as 
residents of the state are bound : 

§16. Illuminating oils— Patent rights. — Where no 
discrimination is made against non-residents, or foreign 
oils, by reason of the locality of their production, a state 

1 Slaughter-house Cases, 16 Wall 'United States v. Dewitt^ 9 Wall 
86; Fertilizing CkK v. Hyde Park, 41. 
97 U. a 659, 667; PoweU v. Penn- 
sylvania, 127 U. a 67a 
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can prohibit the sale within its limits of all illuminating 
oils below a certain reasonable fire-test, — for example, one 
hundred and ten degrees Fahrenheit, — even if the oil be 
manufactured under a patent from the United States. A 
state statute of this description is a police regulation, and 
is a proper protection to the lives and property of its citi- 
zens.^ 

§ 17. Color blindness of locomotive engineers^ etc. — A 
state can require all locomotive engineers, conductors, etc., 
engaged upon railroads in the state, to pass an examination 
as to color blindness ; and a statute imposing a fine upon a 
railroad company for employing men who have not passed 
such an examination is a valid exercise of the police power, 
even if the company be engaged in interstate commerce.* 

§ 18. Slaughter-houses. — A state may regulate the 
slaughtering of cattle within its limits; and may grant to 
a person or corporation the exclusive right for a limited 
term of years to engage in this business ; at least if butchers 
and others are permitted to slaughter in the slaughter-house 
upon the payment of a reasonable compensation for the use 
of the accommodations furnished at that place.' 

But a charter to engage in such business for a definite 
time, and purporting to confer an exclusive right, does not 
form an irrepealable contract between the state and the 
corporation, or one that is protected by the contract clause 
of the national constitution from impairment. The state 
may disregard such exclusive grant, and confer the same 
right upon others at any time ; for, on matters relating to 
the public health and the public morals, one legislature 
cannot bargain away the right of the people. Accordingly 
the grant of an exclusive right for twenty-five years to keep 

iFaiieiBon v. Kentucky, 97 IJ. a ^Smith v. Alabama, 124 IJ. a 465 ; 

601 ; Minnesota v. Barber, 186 U. a NashviUe Ky v. Alabama* 128 U. a 

818, 826-328. This same rule ap- 96. 

plies to oleomargarine manufact- 'Slaughter-house Cases, 16 WalL 

ured in accordance with letters 86, 61 ; Ex parte Schrader, 88 CaL 

patent In re Brosnahan, 18 Fed 279; Cronin v. People, 82 N. Y. 8ia 
Bep.62. 
9 
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slaughter-houses in a city does not prevent the grant to 
others, ten years later, to do the same business.* 

§ 19. Exclnsion of diseased cattle. — It is within the po- 
lice power of a state to exclude from its limits cattle having 
any disease which renders them unfit for human food, even 
if they belong to non-resident citizens. It may also render 
the owners liable for any damage which may accrue from 
allowing them to run at large. 

In Kimmish v, Ball^ 129 U. S. 217, a non-resident owner 
of cattle was sued in Iowa under a statute of that state for 
damage to the plaintiff's cattle caused by taking the Texas 
fever from the defendant's cattle. The defense was that 
the Iowa statute, which imposed a liability upon the non- 
resident owners of " Texas cattle," was void on two grounds : 
(1) As violating the commerce clause, and (2) as violating 
the privileges and immunities clause. But the court held 
that the statute was a valid police regulation and was not 
repugnant to the constitution. 

When, however, the natural effect of the state statute is 
to exclude healthy cattle brought from other states, it is 
repugnant to the commerce clause and void. In Railroad 
Co. V. JBuserij 95 TJ. S. 465, a Missouri statute declared that 
" no Texas, Mexican or Indian cattle shall be driven or other- 
wise conveyed into or remain in any county in this state, 
between the first day of March and the first day of Novem- 
ber in each year," and made railroads liable for damages 
resulting to cattle along their routes by the Spanish or 
Texas fever. Seldy that the act was not a valid police reg- 
ulation and was void under the commerce clause. A state 
cannot, "under the cover of exerting its police powers, 
substantially prohibit or burden either foreign or interstate 
commerce." P. 472. 

Under the pretense of a police regulation one state can- 
not discriminate against cattle slaughtered in other states 
for human food, as by requiring them to be inspected by its 
own ofllcials within twenty-four hours before their slaugh- 

1 Butchers' Union Ca v. Crescent Ca, 111 U. a 74d. 
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ter. Such a state statute violates the commerce clause, and 
is void, even if the same inspection be required of its own 
cattle. A state cannot make a law a police regulation by 
entitling it " An act for the protection of the public health." 
The court will determine its validity or invalidity by its 
natural and reasonable effect, however it may be worded.^ 

§ 20. Lotteries— Contract rights.— Under the police 
power, a state can regulate or prohibit lotteries, as they 
tend to deprave the public morals. Even a charter for a 
term of years is not binding upon the state, and may be 
revoked or modified at any time. The doctrine of Dwt- 
mouth College v. Woodward^ 4 Wheaton, 518, does not apply ; 
for the legislature cannot bargain away the police power 
of a state. "The people themselves cannot do it, much 
less their servants." . . . " The contracts which the con- 
stitution protects are those that relate to property rights, not 
governmental." The right to suppress lotteries is govern- 
mental, to be exercised at all times by those in power, at 
their discretion.^ 

As congress cannot legislate upon police matters within 
the states,* it follows that it cannot prohibit lotteries within 
the states. Under the power " to establish postofflces and 
post-roads," however, it is settled that congress can restrict 
the baneful effects of lotteries by refusing to allow mail 
matter relating to lotteries to be carried through the mails.* 

Congress can also tax the business of selling lottery tick- 
ets ;* and as the power to tax involves the power to destroy, 
it seems to follow that congress can destroy that business 
entirely.* 

It has also been decided by the supreme court that the 
payment of a license fee or special tax to the federal gov- 

1 Minnesota v. Barber, 186 U. a * In re Rapier, 148 U. &, 110. 

813, 319-320. » License Tax Cases, 5 Wall 462. 
> Stone V. l^Iississippi, 101 U. Si 6 The state banks were taxed out 

814, 819-821. of existence by the national gov- 
' United States v. I>ewitt» 9 WaU. emment when the national bank- 
it ing system was adopted. 
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eminent under an act of congress for the business of sell- 
ing lottery tickets, or intoxicating liquors, does not au- 
thorize the licensee to carry on that business in a state which 
has prohibited it by statute. For the granting of license on 
such matters, which pertain to the police power of the 
states, " must be regarded as nothing more than a mere 
form of imposing a tax, and of implying nothing except 
that the licensee shall be subject to no penalties under na- 
tional law, if he pays it." 

Hence, a person who does such business may be pun- 
ished by the national government, if he fails to pay the 
national tax or license fee ; and may be punished by the 
state government, notwithstanding the payment of that 
tax or license fee.* 

§ 21. Intoxicating liquors.— The right to regulate or 
prohibit the manufacture of intoxicating liquors within 
the state falls also under the police power of the state.* 
The sale may also be regulated or prohibited by the states, 
and, under the recent act of congress, even when the liquor 
is imported in original packages from other states or 
foreign countries.' 

But before the passage of this enabling act of congress, it 
was held by the supreme court that a state statute prohibit- 
ing the sale of liquors violated the commerce clause and 
was void, as against the importer who sold them in the 
original packages.* And a railroad company was held 
liable in damages for refusing to transport liquors from one 
state into a prohibitory state.* 

The chief reason for these decisions seems to be that a 
state has not the conclusive power to declare that certain 
commodities shall not be articles of lawful commerce. It 

1 license Tax Cases, 5 Wall 462 ; Act of August 8, 1890 ; 26 Stat 818, 

Pervear v. Commonwealth, 5 Wall ch. 728. 

475. *Lei8y V. Hardin, 185 U. a 100, 

' Mugler V. Elansas, 123 U. S. 628 ; commonly known as the " Original 

Kidd T. Pearson, 128 U. a 1. Package " case. 

'Bartemeyer v. Iowa. 18 Wall a Bowman v. Chicago^ eta R'y» 

129; In re Rahrer, 140 U, a 546; 126 U. a 465. 
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cannot say that intoxicating liquors shall not be imported 
into the state, because in its judgment such liquors are 
detrimental to the health or morals of its citizens. So long 
as such liquors be regarded generally as lawful articles of 
commerce, a state cannot prevent their importation by de- 
claring them to be a nuisance, and contrary to its public 
policy. If a state had the sole power to do this, it could 
exclude tobacco or any other article which it deemed in- 
jurious to the public health or public morals.^ 

As the police power cannot be bargained away, it fol- 
lows that a charter granted by a state to manufacture and 
sell intoxicating liquors can be revoked or annulled at any 
time by the same state ; and that such action on the staters 
part will not be void as impairing the obligation of the 
contract contained in the charter ; for contracts on that 
subject are not within the protection of the contract clause 
of the federal constitution.* 

§ 22. Congress has power to change an article from a 
lawful to an unlawful subject of commerce; but the 
states have not this power. — The constitutional power of 
congress to effect this change in an article or commodity 
was upheld by the supreme court in the recent case of In re 
Bahrer, 140 U. S. 545. In April, 1890, that tribunal ad- 
judged that intoxicating liquors were articles of lawful 
commerce, add that the states could not forbid their impor- 
tation and sale in thaoriginal packages ; because the subject 
was of a national, as distinguished from a local, character, 
and therefore the inaction of congress indicated its will 
that the subject should remain free from regulation. It 
was further decided that a state's legislation forbidding 
such sale could not be sustained as an exercise of the 
" police power " of the state.' 

On August 8, 1890, congress passed an act known as 

' 1 Bowman V.Chicago, eta R'yt 125 ^Beer Ca v. Massachusetts, 97 

U. a 465, 490-492; Leisy v. Hardin, U. & 25. 

135 U. S. 100 (overruling Peirce v. » Leisy v. Hardin, 185 U. a lOa 

New Hampshire, 5 How. 504); In 

re Rahrer, 140 U. & 545, 557-659. 
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the " Wilson bill," which provided in effect that imported 
liquors should be subject to the operation and effect of the 
laws of the state into which they w^ere brought, to the same 
extent and in the same manner as though the liquors had 
been produced in that state.' 

In the latter part of August, 1890, one Eahrer was ar- 
rested in Kansas for violating its liquor laws. He then 
applied to the United States circuit court for a writ of 
liohens corpus^ on the ground that he was illegally restrained 
of his liberty by the state officer, in violation of the consti- 
tution of the United States. The United States circuit 
court discharged him;^ but this decision was reversed by 
the supreme court of the United States. This court held 
that congress had power under the commerce clause to pass 
the Wilson bill; that its effect was to make ardent spirits 
an unlawful subject of commerce in prohibitory states, and 
that the police power of the states, therefore, attached to 
them, and rendered the Kansas law valid and Eahrer's arrest 
lawful. 

The results of the recent decisions may be stated as fol- 
lows: 

1. A state has not the power to declare that a certain 
commodity shall cease to be a subject of lawful commerce, 
so as to fall within the operation of the police power of the 
state. If the states had this power, the power of congress 
to regulate commerce would be of very little practical value, 
and would always be subordinate to the state's police power. 

^This act is entitled ''An act to tion and effect of the laws of sucli 
limit the effect of the regulations state or territory enacted in the 
of commerce between the several exercise of its police powers, to the 
states and with foreign coimtries in same extent and in the same man- 
certain cases," and reads as follows : ner as though such liquids or liquors 
" That all fermented, distilled or had been produced in such state or 
other intoxicating liquors or liquids territory, and shall not be exempt 
transported into any state or terri- therefrom by reason of being intro- 
tory, or remaining therein for use, duced therein in original packages 
consumption, sale or storage therein, or otherwise," 26 Stat 31 8, ch. 728. 
shall upon arrival in such state or ^In re Hahrer, 48 Fed. Rep. 656. 
territory be subject to the opera- 
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For if the power to determine the articles which may be 
the subject of commerce were included in the police power, 
it would always have a controlling effect over the commer- 
cial power, as the power to regulate commerce can act only 
upon those articles which are the subjects of commerce. 
Hence the power of congress over the subjects of foreign 
and interstate commerce, instead of being paramount, as 
intended by the constitution, could be defeated at any time 
by a single state. 

2. The power of congress to declare what articles shall 
be a subject of commerce is, therefore, essential to the en- 
forcement of its power to regulate foreign and interstate 
commerce. 

3. In the absence of any specific declaration of congress 
upon this subject, the supreme court of the United States 
is the final judge of whether or not an article is a lawful 
subject of commerce. If, in its opinion, a certain article be 
a lawful subject of commerce, no state can make it an un- 
lawful subject of commerce, even on the ground that it is 
deleterious to the public health or public morals.^ 

§ 23. Oleomargarine.— It has been repeatedly decided 
that a state legislature has the constitutional power to reg- 
ulate or even to prohibit the manufacture or sale within the 
state of oleomargarine. Such legislation is justified as a 
lawful exercise of the state's police power, intended to pre- 
serve the public health, and to prevent fraud and deception 
in the sale of an article of human food. The natural color 
of oleomargarine is white or pearly white, and an artificial 
coloring matter, such as anatto or carrot, is added to make 
it resemble summer dairy butter.* 

iLeisy v. Hardin, 135 U. a 100; 678 (aflarming PoweU v. Common- 

Lyng V. Michigan, 185 U. & 161; wealth, 114 Pa. 8t 265); State v. 

Minnesota v. Barber, 186 U. S. 813 ; Addington, 77 Ma 110 ; Waterbury 

In re Rahrer, 140 U. a 545. v. Newton, 50 N. J. L. 584 ; Butler 

2 People V. Arensberg, 105 N. Y. t. Chambers, 86 Minn. 69; In xe 

128; Pierce t. State, 68 Md. 592; Brosnahan, 18 Fed. Rep, 62. But 

State V. Marshall, 64 N. H. 549; see People v. Marx, 99 N. Y. 877. 
Powell y. Pennsylvania, 127 U. a 
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In the New York case of People v, Arensberg {uhi 8upra\ 
it was decided that the state legislature has the power to 
enact that an artificial coloring matter (carrot or anatto) 
shall not be added to the essential ingredients of oleomar- 
garine to make it resemble dairy butter; and that a person 
who sells such an imitation of dairy butter is punishable 
under the statute, although he sells it as oleomargarine and 
not as butter. In the Maryland case of Pierce v. State {M 
8upra\ it was held that the state legislature has the power 
to prohibit the sale of oleomargarine as butter, and to require 
it to be stamped or marked in some way, so as to distinguish 
it from dairy butter. In the New Hampshire case of State 
V. Marshall {uii supra)^ the court carried the doctrine very 
far, and upheld the validity of a local statute which pro- 
hibited the sale of imitation butter unless it was colored pink. 
On the question of the wholesomeness of oleomargarine, 
the court in the same case says: " It is no defense that the 
article sold or exposed for sale is free from impurity and 
unwholesome ingredients, and healthy and nutritious as an 
article of food." Per Clark, J., at page 552. 

The Pennsylvania statute of May 21, 1885, declares by 
section 1 : " That no person, firm or corporate body shall 
manufacture out of any oleaginous substance or any com- 
pound of the same, other than that produced from unadul- 
terated milk or cream from the same, any article designed 
to take the place of butter or cheese produced from pure 
unadulterated milk or cream from the same, or of any imi- 
tation or adulterated butter or cheese, nor shall sell or offer 
for Bale, or have in his, her, or their possession, with intent 
to sell the same, as an article of food." The fourth section 
imposed a penalty by fine or imprisonment for a violation 
of the first section. Under this statute one Powell was 
indicted, tried and convicted in the state courts of Penn- 
sylvania for selling packages of oleomargarine or butterine, 
marked with the words, " Oleomargarine Butter.'* The 
article was bought as well as sold with knowledge of its 
true character; but the state and federal courts held that 
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the statute was a lawful exercise of the police power, and 
that Powell was punishable for its violation.^ 

In the opinion of the supreme court of the United States, 
this reason is assigned among others : " The main proposi- 
tion advanced by the defendant is that his enjoyment, upon 
terms of equality with all others in similar circumstances, of 
the privilege of pursuing an ordinary calling or trade, and 
of acquiring, holding and selling property, is an essential 
part of his rights of liberty and property, as guaranteed by 
the fourteenth amendment. The court assents to this 
general proposition as embodying a sound principle of con- 
stitutional law. But it cannot adjudge that the defend- 
ant's rights of liberty and property, as thus defined, have 
been infringed by the statute of Pennsylvania, without 
holding that, although it may have been enacted in good 
faith for the objects expressed in its title, namely, to pro- 
tect the public health and to prevent the adulteration of 
dairy products and fraud in the sale thereof, it has, in fact, 
no real or substantial relation to those objects.' The court 
is unable to affirm that this legislation has no real or sub- 
stantial relation to such objects." Per Mr. Justice Harlan, 
on page 684. Mr. Justice Field dissented, on the ground 
that the statute deprived Powell of his liberty of pursuing 
an ordinary calling or trade; and therefore contravened 
the fourteenth amendment. 

§ 24. Same — Interstate commerce.— Some state courts 
have decided that their oleomargarine laws applied to and 
rendered unlawful a sale of it within the state's territory, 
even when it was manufactured in another state and im- 
ported and sold in the original package in the first state as 
oleomargarine. These decisions have been put upon the 
grounds that the statute was a police regulation, and that 
it was not void as a regulation of interstate commerce, be- 

iPoweU V. Commonwealth, 114 2 Citing Mugler v. Kansaa^ 128 
Pa. St 265 ; PoweU v. Pennsylvania, U. & 623, 66L 
127 u. a 67a 
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cause congress has not regulated the subject, and therefore 
the states have the power to do so.^ 

But the recent decision of the national supreme court in 
the " Original Package " case, relating to the importation 
and sale in original packages of intoxicating liquors manu- 
factured in another state, seems to overrule the preceding 
state decisions. For this case rules explicitly that, when 
the subject is of a national character, the non-action of 
congress indicates its will that the subject should remain 
free from regulation, and therefore does not justify regula- 
tion of such interstate commerce by the states. Moreover, 
the ^^ License CaseSy^ 5 How. 504, upon whose authority the 
state courts rely, are expressly overruled on this point in 
the " Original Package " case, reported as Leisy t;. Ha/rdmj 
135 U. S.' 100, at 115-118. 

1 State V. Addington, 77 Ma 110 ; Waterbury v. Newton, 50 N. J. L, 534 
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§25. General rule — Non-resident's inyestments sub- 
ject to laws of the state. — The general rule is that a non- 
resident who makes an investment in a state of the Union 
holds it subject to all the laws of that state, both present 
and prospective. His property may therefore be taxed by 
the state ; ^ it may be subjected to attachment and execu- 
tion in accordance with its laws ; ' his title may be divested 
under the statute of limitations of the state in which his 
property is situated ; ' and in other ways his property rights 
may be affected by state action. 

§ 26. Qualifications and exceptions.— But there are va- 
vious important qualifications of and exceptions to this rule, 

1 State V. Ross, 23 N. J. L. 617; «See ch. IX, post, on "Attach- 

Sprague v. Lisbon, 80 Conn. 18; ment and Garnishment" 

Pullman's Car Ca v. Pennsylvania, ' See ch. XV, po8t, on " Statutes 

141 U. a 18. of Limitations." 
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among which may be mentioned state laws which violate 
the national constitution or laws. 

(a) Taxation of debts. — Some states have undertaken to 
tax debts due to non-residents, particularly when such debts 
were secured by mortgage of property situated within the 
taxing state. The highest courts of several states have' 
declared that their taxation laws could not operate upon 
such debts owned by non-residents, and that thoy were not 
subject to state taxation, for the reason that a debt is situ- 
ated at the residence or domicile of its owner, the creditor, 
and that therefore, when the creditor was a non-resident 
of the taxing state, the debt was situated outside of the 
jurisdiction of that state.^ 

On the other hand, the supreme court of Pennsylvania 
and some other courts have decided that debts due to non- 
residents, when secured by mortgage on property situated 
in the state, were subject to its power of taxation, and that 
such a tax law could be enforced in the courts.* 

This second class of decisions has raised the question as 
to whether or not there is any provision of federal law 
which protects such debts due to non-residents from state 
taxation ; and this question has been decided in the affirma- 
tive by the supreme court of the United States, in the 

§ 27. Leading case of State Tax on Foreign-lield Bonds^ 
15 Wall. 300. — This case was a writ of error to reverse a 
judgment of the supreme court of Pennsylvania, rendered 
upon these facts : The Cleveland, Painesville & Ashtabula 
Bailroad Company was incorporated under the laws of 
Ohio and Pennsylvania for the construction of a railroad 

1 Union Bank v. State^'O Yerger mon wealth, 66 Pa St 78; Sosque- 
(Tenn.X 490; Davenport v. Missis* hanna Canal Ca v. Ck>nimonwealth, 
sippi R'y, 13 Iowa, 689; State v. 78 Pa. St 78; Maltby v. Reading 
Ross, 3 Zab. (23 N. J. L.) 517 ; State R'y, 58 Pa. St 140; CaUin v. HuU, 
V. Earl, 1 Nevada, 394; Hoyt v. 21Vtl58; New Albany v. Meekin, 
"Commissioners, 23 N. Y. 224 3 Ind. 481 ; Taylor v. St Louis, 47 

2 Delaware R'yv. Commonwealth, Ma 591; People v. Home In& Ca, 
66 Pa St 64; Pittsburg R'y v. Com- 29 CaL 53a 
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from Cleveland, Ohio, to Erie, Pennsylvania. Prior to 
May 1, 1868, the railroad company issued and sold mort- 
gage bonds amounting to $2,500,000, which were secured 
by its property in the two states. These mortgage bonds 
bore interest at the rate of seven per cent., and nearly all of 
them were issued to and continued to be owned by non- 
residents of Pennsylvania. On May 1, 1868, the state of 
Pennsylvania passed an act imposing a tax of five per cent, 
on the interest due on all such bonds, in the following terms : 
"The president, treasurer or cashier of every company, 
except banks or savings institutions, incorporated under the 
laws of this commonwealth, doing business in this state, 
which pays interest to its bondholders or other creditors, 
shall, before the payment of the same, retain from said 
bondholders or creditors a tax of five per cent, upon every 
dollar of interest paid as aforesaid." The company having 
refused to pay this tax, it was sued by the state in a state 
court, and it set up in defense that the state law impaired 
the obligation of its contract with its non-resident bond- 
holders and was therefore void. The state court held, 
however, that the tax was valid.* But this judgment was 
reversed by the United States supreme court, on the 
grounds that a state's power of taxation is limited to per- 
sons, property and business within her jurisdiction; that a 
debt due to a non-resident, even when secured by a mort- 
gage on property in the state, is not within her jurisdiction; 
and that a state statute imposing a tax upon such a debt 
impairs the obligation of the contract between the mort- 
gagor and mortgagee or bondholder, and is void under the 
national constitution. 

In delivering the opinion of the court, Mr. Justice Field 
says, on pages 319-320 : " Corporations may be taxed, like 
natural persons, upon their property and business. But 
debts owing by corporations, like debts owing by individ- 
ualg, are not property of the debtors in any sense ; they are 

12 L^gal Gazette (PaX 404 
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obligations of the debtors, and only possess value in the 
hands of the creditors. With them they are property, and 
in their hands they may be taxed. To call debts property 
of the debtors is sunply to misuse terms. All the property 
there can be, in the nature of things, in debts of corpora- 
tions belongs to the creditors, to whom they are payable, 
and follows their domicile, wherever that may be. Their 
debts can have no locality separate from the parties to 
whom they are due. . . . 

" The bonds issued by the railroad company in this case 
are undoubtedly property, but property in the hands of the 
holders, not property of the obligors. So far as they are 
held by non-residents of the state, they are property beyond 
the jurisdiction of the state. The law which requires the 
treasurer of the company to retain five per cent, of the in- 
terest due to the non-resident bondholder is not, therefore, 
a legitimate exercise of the taxing power. It is a law which 
interferes between the company and the bondholder, and 
under the pretense of levying a tax commands the company 
to withhold a portion of the stipulated interest and pay it 
over to the state. It is a law which thus impairs the obli- 
gation of the contract between the parties." 

§ 28. Other cases. — At the same time the court decided 
the two cases of Pittsburg IPy v. Pennayhxmia^ 15 "Wall. 
326, note, and Ddomare R'^y v. Pennsylvwnia^ 15 WalL 326, 
note, reversing the judgments of the supreme court of Penn- 
sylvania, reported in 66 Pa. St. 73, and in 66 Pa. St. 64, re- 
spectively. The only material fact in which these cases 
differed from that of State Tax on Foreign-held Bonds was 
that in the former the tax law under which the taxes were 
levied was passed in 1844, and was in existence when the 
bonds taxed were issued, while in the latter case the tax 
law was not passed until after the bonds had been issued. 
But the court held that this fact was not sufficient to dis- 
tinguish the cases, and decided that the state tax was void 
in all three cases on the same grounds. Four justices dis- 
sented in each case, chiefly on the ground that, as the act 
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of 1844 was in force when the bonds were issued, the law 
did not impair the obligation of the contract.^ 

§ 29. Taxation of national bank shares. — Congress has 
the power, however, when it creates a new species of debts, 
to authorize a state to tax such property even when owned 
by non-residents. By the national banking act of June 3, 
1864 (18 Stat, at Large, 99), congress created the national 
banks and authorized them to issue shares of stock. The 
forty-first section of this act declared that the shares of 
those banks should be subject to state taxation '^at the 

1 In view of the later decisions of 
Lehigh Water Cav. Easton, 121 U. a 
888, and Denny v. Bennett^ 128 U. a 
489, holding that a law passed pre- 
viously to the contracfs making 
does not impair its obligation, even 
when the creditor is anon-resident, 
it seems difficult to support the 
above judgments on the ground as- 
signed by the court See, also, 
Brine v. Insurance Ca, 96 U. a 
627. 

Since the adoption of the four- 
teenth amendment, however, it 
seems likely that such an anterior 
tax law would be declared void as 
against non-resident bondholders, 
on tbe ground that it deprives them 
of their property ** without due pro- 
cess of law," within the principles 
announced in Pennoyer v. NefP, 95 
U. a 714 It was adjudged in that 
case that a state court had no juris- 
diction over the person or property 
of a non-resident defendant ii} an 
action on a money demand, when 
he was not personaUy served with 
process within the state and did not 
voluntarily appear, and when his 
property was not seized until after 
judgment ; and that, therefore, a sale 
of his land within the state under 
an execution issued on such judg- 
ment deprived him of his property 



" without due process of law," and 
was void under the fourteenth 
amendment^ although the judg- 
ment and the sale were both au- 
thorized by the state statutes. 
This provision of the constitution 
operates upon aU the departments 
of the state, and restricts the power 
of its legislature (as, for example, 
its power of taxation), as well as the 
power of its judiciary. Davidson 
V. New Orleans, 96 U. a 97, 102. If 
a state judicial act (i &, a judg- 
ment) is contrary to due process of 
law when rendered against a non- 
resident without jurisdiction over 
his i)erson or property, it would 
seem to follow that a legislative act 
taxing a debt owned by a non-resi- 
dent is also contrary to due process 
of law, because the taxing body has^ 
no jurisdiction over the person or 
over the thing taxed. 

For the impairment of contract 
rights by state action other than by 
means of taxation laws, see Seibert 
V. Lewis, 122 U. a 284; Edwards v. 
Kearzey, 96 U. a 595; Walker v. 
Whitehead, 16 Wall 314; Gunn v. 
Bany, 15 Wall 610 ; Von Hoffman 
V. Quincy, 4 WalL 535 ; Hawthorne 
V. Calef, 2 WalL 10; Bronson v^ 
Kinzie, 1 How. 311. 
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place where such bank is located and not elsewhere." The 
validity of this section, both as applied to resident and non- 
resident stockholders, has been upheld by the supreme 
court upon the grounds that this provision " is a law of the 
property," and " every owner takes the property subject 
to this power of taxation under state authority, and every 
non-resident, by becoming an owner, voluntarily submits 
himself to the jurisdiction of the state in which the bank is 
established for all the purposes of taxation on account of 
his ownership. His money invested in the shares is with- 
drawn from taxation under the authority of the state in 
which he resides and submitted to the taxing power of the 
state where, in contemplation of law, his investment is lo- 
cated. The state, therefore, within which a national bank is 
situated has jurisdiction, for the purposes of taxation, of all 
the shareholders of the bank, both resident and non-resident, 
and of all its shares, and may legislate accordingly." * 

§ 30. Federal taxation of debts due aliens. — Congress 
has also the power to tax a debt due to an alien ; or, to 
speak more correctly, the courts have no power to restrain 
the collection of such a tax, or to declare the act unconstitu- 
tional and void. This is a matter of international law, upon 
which the judiciary is bound by the legislative and political 
departments of the federal government* 

§ 31. (b) Discrimination against non-residents. — A 
state cannot discriminate against the citizens of other 
states, and a state statute which attempts to do so is void 
under the equal privileges and immunities clause of the na- 
tional constitution.' Hence, a statute imposing a higher tax 
upon the property of non-residents than upon that of resi- 
dents, or imposing any tax upon the former when none is 
imposed upon the latter, is void and cannot be enforced even 
in the state courts. 

1 Per Mr. Chief Justice Waite in 2 Railroad Company v. CoUector, 

Tappan v. Merchants' Nat Bank, 19 100 U. a 595 ; United States t. Erie 

Wall 490, 500; People v. Commis- R'y» 106 U. S. 327. 

sioners, 85 N. Y. 423, 437. 'Art IV, sea & 
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In a case of the second kind the supreme judicial court 
of Massachusetts has said, by Bigelow, C. J. : " It is obvious 
that the power of a state to impose different and greater 
burdens or impositions on the property of citizens of other 
states than on the same property belonging to its own sub- 
jects would directly conflict with this constitutional pro- 
vision. By exempting its own citizens from a tax ccr excise 
to which citizens of other states were subject, the former 
would enjoy an immunity of which the latter would be de- 
prived. Such has been the judicial interpretation of this 
clause of the constitution by courts of justice in which the 
question has arisen." * 

§ 32. (c) Change in Judicial construction of state 
statute or constitution. — The state courts possess the 
power of construing their own constitution and statutes. 
Their construction constitutes an essential part of the con- 
stitution or statute, as much so as if embodied in it.^ By 
an act of congress, their construction is made binding upon 
the federal courts sitting within the state in many classes 
of cases.' Such being the well-settled general principles, is 
there any means of redress for one whose property rights 
are impaired by a change in judicial construction, made by 
a state court after his rights are acquired? When his rights 
depend upon contract, it has been decided by the highest 
authority that his rights are protected by the contract 
clause of the national constitution, which forbids a state to 
pass any law impairing the obligation of contracts. His 
rights are fixed and regulated by the construction in force at 
the time of the contract's making, and no subsequent con- 
struction by the state tribunals will be allowed to abridge 
those rights, or to impair the obligation of his contract. 
Such later construction is like a later statute, and occupies 

1 Oliver V.Washington Mills, 11 2 Christy v. Pridgeon, 4 Wall 

Allen (Mass.), 268, 281. Citing Cor- 196. 

field V. Coryell, 4 Wash. C. C. 880, "U. S. Rev. Stat sec 721; 

881 ; CampbeU v. Morris, 3 Har. & Bucher v, Cheshire B'y. 135 U. a 

McHen.(Md.)535,6HandCrandall 655. 
V. State, 10 Conn. 84a 
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no stronger position ; both are controlled by the contract 
xslanse.^ 
§ 33. Leading case of Oelpeke t. Dubuque^ 1 Wall. 

175. — In this case the plaintiffs were non-resident holders 
of bonds issued prior to 1859 by the city of Dubuque, Iowa, 
under legislative authority, in aid of a railroad extending 
beyond its limits. By a series of six or eight cases prior to 
1869 the supreme court of Iowa had decided that the state 
legislature had the power under the state constitution to 
authorize municipal corporations to subscribe to such rail- 
roads, and that bonds issued in their aid were valid and en- 
forceable. But in 1859 the same court overruled all its 
previous decisions and held that the bonds were invalid, on 
the ground that the state legislature had no such constitu- 
tional power. The coupons on the bonds not being paid, the 
plaintiff sued the city in the district court of the United 
States for the district of Iowa, which gave judgment for 
the defendant city. On a writ of error, however, the 
federal supreme court reversed the decision, on the ground 
chiefly that the latest decision of the state court impaired 
the obligation of the contract in suit, and was therefore void 
as applied to it. Quoting from the opinion of Taney, C. J., 
in Ohio Life Ins. Co. v. DeboUj 16 How. 416, 432, the court 
says : " ' The sound and true rule is that, if' the contract 
when made was valid by the laws of the state as then ex- 
pounded by all departments of the government and admin- 
istered in its courts of justice, its validity and obligation can- 
not be impaired by any subsequent action of legislation or 
decision of its courts altering the construction of the law.' 

1 Gelpcke t. Dubuque, 1 WaU. 645 ; Douglass v. Pike County, 101 

175 ; Havemeyer v. Iowa County, U. S. 677, 686 ; Louisiana v. FUs- 

8 Wall 29i, 803; City V. Lamson, bury, 105 U. a 278, 2W, 3»5; 

9 Wall 477 ; MitcheU t. Burling- County of Ralls v. Douglass, 105 
ton, 4 WaU. 370, 275; Chicago v. U. a728; Taylor t. Ypsilanti, 105 
SheWon, 9 WaU. 50; Olcott v. Su- U. a 60, 71; Green County v. 
pervisora, 16 Wall 678, 690,691; Connes^, 109 U. a 104; Anderson 
Township v. Talcott. 19 WaU. 666» y. 8ant& Anna, 116 U. a 856, 866w 
677, 678; Boyd v. Alabama, 94 XL a 
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The same principle applies where there is a change of ju- 
dicial decision as to the constitutional power of the legisla- 
ture to enact the law. To this rule, thus enlarged, we 
adhere. It is the law of this court. It rests upon the 
plainest principles of justice. To hold otherwise would be 
as unjust as to hold that rights acquired under a statute 
may be lost by its repeal." Page 206. 

The court expressly recognizes that the case is an excep- 
tion to the general rule that the federal court will follow 
the decisions of the highest local courts giving constructions 
to the laws and constitutions of their own state.^ 

§ 34. Other cases in federal and state courts. — OdpcJce 
V. Duhuque {uhi supra) arose in a federal court; but the 
same doctrine applies in the state courts, and is imposed 
upon them by the contract clause of the national constitu- 
tion. It also applies in favor of residents or domestic cor- 
porations, as well as in favor of non-residents or foreign 
corporations. Louisiana v, PiUhui^yy 105 U. S. 278, was a 
writ of mandamus against the mayor of New Orleans, La., 
by a domestic corporation, the Southern Bank, to compel 
the city of New Orleans to levy a special tax to pay the 
overdue interest on certain " Consolidated " bonds of the 
city, owned by the bank. These bonds were issued under 
the Louisiana statute of 1852, by section 37 of which act 
a special tax on real estate and slaves was imposed to meet 
the annual interest on the bonds. The constitution of the 
state then in force provided that " taxation shall be equal 
and uniform throughout the state." This clause was several 
times passed upon by the highest state court, and in qx^tj 
case prior to this one (with one exception, which was shortly 
afterwards overruled) the requirement of equality and uni- 
formity in the tax was held to apply only to taxes levied 
for state purposes, and not to these levied for municipal 
purposes. In this case, however, the state court held that 
this clause applied also to taxes levied for municipal pur- 
poses ; that it violated this provision of the state constitu- 

iSee^ also, Tkylor v. Ypsilanti, 105 \h a 60, 7t 
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tion and was void, and that therefore the bondholder was 
not entitled to have such a special tax levied for his bene- 
fit.^ Bat this jadgment was reversed by the supreme court 
of the United States, on the ground that such a construc- 
tion of the state constitution impaired the obligation of the 
bondholder's contract with the city by lessening his means 
of enforcing the payment of his interest, there being no 
other adequate means of enforcing such payment provided 
by law in lieu of the special tax ; and that, therefore, the 
Southern Bank was entitled to have a special tax levied by 
the city on land, in order to pay the interest on its bonds.' 
In delivering the unanimous opinion of the United States 
supreme court, Mr. Justice Field says, on pages 294, 295 : 
" The exposition given by the highest tribunal of the state 
must be taken as correct so far as contracts made under 
the act are concerned. Their validity and obligation can- 
not be impaired by any subsequent decision altering the 
construction. This doctrine applies as well to the construc- 
tion of a provision of the organic law as to the construc- 
tion of a statute. The construction, so far as contract 
obligations incurred under it are concerned, constitutes a 
part of the law as much as if embodied in it. So far does 
this doctrine extend, that when a statute of two states, ex- 
pressed in the same terms, is construed differently by the 
highest courts, they are treated by us as different laws, 
each embodying the particular construction of its own state, 
and enforced in accordance with it in all cases arising under 
it.' The statute as thus expounded determines the validity 
of all contracts under it. A subsequent change in its in- 
terpretation can affect only subsequent contracts." * 

1 state ex reL Southern Bank v. WalL 196, and Shelby v. Gay, 11 
Pilsbury, Mayor of New Orleans, 81 Wheat 861. 

La. Ann. 1. * This doctrine has been reoog- 

2 See, also, Ohio Life Ins. Co. v. nized in the following decisions of 
Dcbolt, 16 How. 416; Wright t. the state courts: Harmon ▼. Au- 
Nagle, 101 U. a 791 ; Hopkins v. ditor, 123 IlL 123, 185, 136; Whaley 
McLure, 183 U. S, 880. v. Gaillard, 21 a Q 560,572; Geddes 

'Citing Christy t. PridgeoD, 4 v. Brown, 5 Pfaila. 180, 187 ; Menges 
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§ 3&. Non-resident partner. — Under the " privileges and 
immunities " clause a citizen of one state has a right to 
form a partnership and to engage in any lawful business in 
another state, subject to the same rights and liabilities as a 
citizen of the latter state. " This clause of the constitution 
was doubtless taken and condensed from article 4, section 
1, of the Articles of Confederation and Perpetual Union, 
adopted by congress July 9, 1778, and which formed the 
basis of a national government for the United States prior 
to the adoption of the constitution. It was thereby pro- 
vided that the * people of each state should enjoy in any 
other state all the privileges of trade and commerce, sub- 
ject to the same duties, imj;ositions and restrictions as the 
inhabitants thereof respectively.' " ^ 

§ 36. Firm property liable to debts of firm. — By doing 
business with a resident partner, the non-resident subjects 
his share of the firm property within the state to the pay- 
ment of the firm debts ; and a judgment recovered after 
personal service upon the resident and notice by publica- 
tion to the non-resident partner, in accordance with the 
local statutes, is valid and binding against the firm prop- 
erty of both. A state statute allowing such a judgment to 
be rendered does not deprive the non-rcsidcut of his prop- 

V. Dentley, 9 Caaey (33 Pa St), 493 ; Rev. 881, unsigned, but attributed 
Harris v. Jex, 55 N. Y. 421 ; In re to Chief Justice Reed, of Pennsyl- 
Dunham, 9 Phila. 471. But see vania; "Federal Doctrine of Gen- 
Stockton V. Dundee Co., 7 CL E. eral Principles of Jurisprudence," 
Green (N. J.), 5a 29 Cent. Law Jour. 465, 485, by 
It has also given rise to much Wm. M. Meigs; "Retrospective 
discussion in legal circles, and the Decisions," 22 Am. Law Rev. 523, 
curious reader is referred to the by Joseph R Heiskell; "Impair- 
followlng authorities which discuss ment of Contracts by Change of 
tlie doctrine pro and con : 2 Hare*s Judicial Opinion," 23 Aul Law 
Am. Const Law, pp. 722-730 ; Rev. 190, by Conrad Rena 
** Case of Gelpcke v. Dubuque," 4 * Per Bigelow, C. J., for the court, 
Harvard Law Rev. 811-820, by in Oliver v. Washington Mills, 11 
Prof. J. R Thayer; "Rule in Allen (Mass.), 268, 280-1. 
Gelpcke v, Dubuque," 9 Am. Law. 
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erty " without due process of law;" nor is it repugnant to 
any other clause of the national constitution.* 

But if the statute or the judgment purports to bind the 
person or the individual property of such non-resident part- 
ner, served only by publicatioa and not appearing in the 
action, it is void as contrary to due process of law ; * and, 
since the fourteenth amendment, such non-resident partner 
can obtain a reversal of such state judgment on a writ of 
error from the United States supreme court.' 

§ 37. Non-resident member of foreign corporation. — 
The fact that a citizen of one state is a member of a foreign 
corporation does not entitle the corporation to transact 
business in another state upon as favorable terms and con- 
ditions as corporations of the latter state ; for a person's 
peculiar "privileges and immunities" as a citizen of a sister 
state become merged in the separate entity of the corpora- 
tion, and the corporation itself has no such constitutional 
rights. Therefore a state statute which imposes a higher 
tax upon foreign insurance companies doing business in the 
state than upon homo insurance companies is valid, although 
the foreign company has non-resident stockholders who 
are citizens of other states.* 

Where, however, the business of the foreign corporation 
consists of interstate or international commerce, a state 
cannot discriminate against it and in favor of local corpora- 
tions. Such state action is in contravention of the com- 
merce clause and therefore void.* 

§ 38. State taxation of federal franchise.— Franchises 
conferred by congress, acting within its constitutional pow- 
ers, cannot, without its permission, be taxed by the states ; 

^ Sugg V. Thornton, 132 U. S. < Liverpool Ins. Ca v. Massachu- 

524; Renaud v. Abbott, 116 U. a setts, 10 Wall. 566; a C, Oliver v. 

277. Liverpool Ins. Ca, 100 Mass. 681 ; 

zPennoyer v. Neflf, 05 U. a 714; Paul v. Virginia, 8 Wall lOa 

Renaud v. Abbott, 116 U. a 277. » Crutcher v. Kentucky, 141 U. a 

»Sugg V. Thornton, 132 U. a 47. 
524 ; Pennoyer v. Neflf, 95 U. a 714 
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and any such sittempt on the part of a state will be uncon- 
stitutional and void. 

Under the power to regulate interstate commerce con- 
gress has power to authorize the construction of railroads 
across the states and territories ; and therefore a franchise 
granted for this purpose is not subject to state taxation. 
^' Taxation is a burden and may be laid so heavily as to de- 
stroy the thing taxed or render it valueless. As Chief Jus- 
tice Marshall said in McCuUoch v. Marylaiid^ 4 Wheat. 316, 
' the power to tax involves the power to destroy.' . . . 
The power conferred emanates from, and is a portion of, 
the power of the government that confers it. To tax it is 
not only derogatory to the dignity, but subversive of the 
powers, of the government, and repugnant to its paramount 
sovereignty." * 

So, likewise, a state statute imposing a tax upon the fran- 
chise of a bank chartered by congress is unconstitutional 
and void.^ 

But the propei'ty of a national corporation, as distin- 
guished from its franchise or operations, is subject to state 
taxation, provided there be no discrimination against the 
corporation.* 

§ 39. Bonds secured by mortgage on property in for- 
eign countries. — A person who invests in the bonds or 
stocks of a corporation organized under the laws of a foreign 
country incurs more risks of a legal nature than by investing 
in such securities issued by a corporation organized under the 
laws of one of the states of the Union. This is true even if 
the corporation has a place of business in this country and 
carl belsubjected to suit in our courts. For every person who 
deals with, such a foreign corporation " impliedly subjects 
himself to such laws of the foreign government affecting 
the powers and obligations of the corporation with which 

1 By the court, in California v. 816 ; Osborn v. United States Bank, 
Pacific R'y, 127 U. a 1, 41. 9 Wheat 78a 

'^McCollochv. Maryland, 4 Wheai 'Railroad Ca ▼. Peniston^ 18 

WaU.5,85. 
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he volantarily contracts as the known and established pol- 
icy of that government authorizes. To all intents and pur- 
poses he submits his contract with the corporation to such 
a policy of the foreign government ; and whatever is done 
by that government in furtherance of that policy which 
binds those in like situation with himself, who are subjects 
of the government, in respect to the operation and effect 
of their contracts with the corporation, will necessarily bind 
him. He is conclusively presumed to have contracted with 
a view to such laws of that government, because the corpo- 
ration must of necessity be controlled by them, and it has 
no power to contract with a view to any other laws with 
which they are not in entire harmony. It follows, there- 
fore, that anything done at the legal home of the corpora- 
tion under the authority of such laws which discharges it 
from liability there, discharges it everywhere." ^ It was ac- 
cordingly held in the case just cited that an aot of the 
parliament of Canada, known as the " Canada Southern 
Arrangement Act," which authorized that Canadian rail- 
road to scale down the rate of interest on its bonds and to 
postpone the time of payment, was valid and binding upon 
bondholders who were citizens of the United States, and 
prevented a recovery in the courts of the United States of 
the full amount of interest promised. If such a statute 
were passed by one of the United States, however, for the 
relief of an embarrassed corporation organized under its 
laws, it would impair the obligation of the bondholder's 
contract, and would be void under the contract clause of 
the federal constitution ; and, therefore, it would consti- 
tute no defense to an action against the corporation by a 
non-assenting holder of a pre-existing bond. 

1 Per Mr. Chief Justice Waite, for the courts in Canada Soathem Ky 
V. Gebhard, 109 U. a 537, 587, 53a 
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PAET L 

THK BIGHT TO SUB. 

A. In state courts, 
R In federal courts,^ 

A. In state courts. 

§ 40. A constitutional right to sue. — Under the clause 
of the constitution providing that the citizens of each state 
shall be entitled to all the privileges and immunities of 
citizens in the several states (art. IV, sec. 2, cl. 1), a non- 
resident citizen has a right to bring and maintain suit in a 
state court, even against a non-resident defendant, if a resi- 
dent citizen has that right.^ 

In CoU V. Cunningham^ 133 TJ. S. 107, 113, the supreme 
court says : " The intention of section 2 of article IV was 
to confer on the citizens of the several states a general 
citizenship, and to communicate all the privileges and im- 
munities which the citizens of the same state would be en- 
titled to under the like circumstances, and this includes the 
right to institute actions." 

In Barrell v, Benjamin^ 15 Mass. 354, a citizen of Con- 
necticut sued a citizen of Great Britain, in Massachusetts, 
on a contract made in a foreign country. The defendant 
argued that the state courts were not organized to deter- 
mine controversies in which its own citizens have no inter- 
est ; and that as both parties were non-residents of Massa- 
chusetts and the cause of action did not arise there, the 

1 The right of a non-resident or in this chapter, §§ 50-56, pMt; and 

foreign corporation to sue in the of foreign assignees in bankruptcy 

federal courts depends wholly upon and receivers, in § 64, |x>«f. 

the constitution and laws of the ^ Barrell v. Benjamin, 15 Mass. 

United States, and is regulated 854; Ward v. Maryland, 12 Wall 

solely by those laws and not by 418, 430 ; Moi-gan v, NeviUe, 74 Pa. 

state laws. This subject is treated St 52, 57 ; Harwell v. Sharp, 85 Ga. 

in chapters VII and Vm, on "Suits 124; Corfield v. CoryeU, 4 Wash, 

in Federal Courta" The right of for- C. Q 871, 881. Contra, Robinson v. 

eign executors and administrators Oceanic Nav. Ckx, 112 N. Y. 815. 
to sue in the federal courts is stated 
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court should dismiss the suit for want of jurisdiction. But 
the court held that the provision of the federal constitution 
gave the citizens of any other state the same right to sue 
that citizens of Massachusetts possessed. Chief Justice 
Parker says, on page 358: "It will be admitted that a citi- 
zen of Massachusetts has the privilege to sue any foreigner 
who may come within this state, whether he come to em- 
bark for a foreign country, or to reside here for the pur- 
poses of business. If so, a citizen of Connecticut has the 
same privilege secured to him by the constitution." 

The case of Robinson 'W. Oceanic N^av, Co,y 112 N. Y. 315, 
is opposed to this view and to the general current of au- 
thority. That was an action of tort for personal injuries 
caused by defendant's negligence on the ocean and outside 
the jurisdiction of New York. The action was brought by 
a citizen of Massachusetts against a foreign corporation. 
The statutes of New York allowed such an action to be in- 
stituted by a resident of New York, against a non-resident 
or a foreign corporation, but did not allow it when both 
parties were non-residents of New York. The plaintiff 
argued that these statutes discriminated against him as a 
non-resident, and were therefore void under this clause of 
the national constitution. But the New York courts held 
that they had no jurisdiction, and that the statutes were 
valid and constitutional, and dismissed the suit. 

§ 41. Qiialiflcation of non-resident's right to sue in 
state court. — This general right of a non-resident to sue 
in a state court does not, however, carry with it a right to 
recover in every case in which a resident plaintiff could re- 
cover. A plaintiff is in some cases held bound by the laws 
of his own state, even when suing in another state, and if 
he could not recover in his own state, the better view seems 
to be that the courts of the second state do not violate this 
constitutional clause by deciding that he cannot recover in 
them, even if a resident plaintiff could recover.^ 

.iBagby v. Atlantic R\v, 86 Pa. Bank, 71 Me. 514. 526; Cole v. Cun- 
St 291; Obafee v. Fourth Nat ningham, 133 U. S. 107, 114; Bur- 
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In Cole V. Cunningham^ 133 U. S. 107, 114, it was held 
that, where citizens of Massachusetts attached the prop- 
erty of their Massachusetts debtor in New York, with 
knowledge of his insolvency, and in evasion of the insolvent 
laws of their own state, the fact that all parties were citi- 
zens of Massachusetts would have justified the courts of 
New York in holding that the attaching creditors could 
not hold the property, and thus acquire a preference over 
other Massachusetts creditors. The fact that by the law 
of New York the attaching creditors could have held the 
property, if they had been citizens of New York instead of 
Massachusetts, would not constitute an unconstitutional 
discrimination against citizens of other states. 

This point was decided in the same way by Chief Justice 
Shaw, in Burloch v. Taylor^ 16 Pick. (Mass.) 335, 341. 

In a Pennsylvania case, a Virginia creditor garnished his 
debtor's credits, and claimed the right to hold the fund as 
against a Virginia receiver. Under the law of Virginia he 
could not recover, while under the law of Pennsylvania, if 
he had been a citizen of that state, he could have recovered. 
The court held that he was bound by the law of his own 
state in this respect, and that he was not thereby deprived 
of any privileges or immunities secured to him by the fed- 
eral constitution.^ 

So, it seems that a non-resident plaintiff, who brings an 
attachment suit to evade the insolvent laws of his own 
state, may be enjoined from its prosecution in the equity 
courts of the state where it is pending, though a resident 
plaintiff would not be enjoined.* 

§ 42. Same — Security for costs of court. — In many 
states a non-resident plaintiff is required by statute to fur- 
nish the defendant security for costs of court; and if he 
fails to do so, the defendant may have the action dis- 
missed.' 

lock v. Taylor, 16 Pick. (Masd.) 885 ; ^ Bagby v; Atiantic, etc B^ 86 

Chemung Canal Bank t. Lowery, Pa. St 291. 

93 U. a 7a Contra, Rhawn v. « Reynolds v. Adden, 136 U. a 84a 

Pearc«^ 110 III 85a SMass. Pub. Sts., oh. 161, sec. 24; 
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When resident plaintiffs are not required to furnish se- 
curity for costs of court, it is clear that such statutes do 
discriminate against non-residents in some degree. The 
difficulty of reaching a non-resident plaintiff, and the small- 
ness of the security generally required, are, however, prob- 
ably sufficient reasons to justify such statutes and to render 
them constitutional.^ 

They are merely reasonable regulations of tlie right to 
sue, and do not deny or materially abridge the non-resi- 
dent's right. 

The "West Virginia and Maryland statutes of this charac- 
ter have been held by the state courts not to work an un- 
constitutional discrimination against non-resident plaintiffs, 
and to be valid.' 

In the West Virginia case the court, by Johnson, J,, says, 
on page 310: "This is the first time the constitutionality 
of the law has been called in question in this state or else- 
where, so far as I know. The cases in 8 Wall. 180, and 12 
Wall. 430, cited by counsel for appellants, have no bearing 
on this question. It would be a sad state of affairs if the 
law could not protect the officers of the court as to their 
fees against parties who are not within the jurisdiction of 
the court." 

But if the amount of the security required is unreasonably 
large, or if it is apparent that the object of the statute is to 
harass non-resident plaintiffs and not merely to secure de- 
fendants and officers, it is believed that the statute would 
contravene this clause and be void. 

In some of the circuit courts of the United States a non- 
resident plaintiff is also required to give security for costs.' 

Slate V, Ackley, 8 Cush. (Mass.) 98 ; 2 Nease v. Capehart, 15 W. Va 299 ; 

Bank of Michigan v. Jessup, 19 Hanej v. Marshall, 9 Md. 194, 209 

Wend. (N.Y.) 10; Rhode Islaud Pub. aMiUer v. Norfolk R'y, 47 Fed. 

Sts., ch. 206, sees. 25-27 ; Conley v. Rep. 264 ; Lyman Ventilating Co. 

WooDBOcket Inst for Savings, 11 v. Southard, 12 Blatchf. 405 ; Stew- 

R. L 147, art v. The Sun, 86 Fed. Rep. 

1 See Chemung Bank v. Lowery, 807 ; Foster v, Swasey, 2 W. & M. 

98 U. a 7a 217 ; Prince v. Towns, 38 Fed. Repu 
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§ 43. Foreign corporation's right to sue. — Corporations 
created by other states are not "citizens" within the mean- 
ing of the above constitutional clause ; ^ and therefore they 
have no absolute right to sue outside of the state creating 
them.' But the right to sue is generally given by the states 
as a matter of comity.' 

The right to defend a suit, however, depends upon dif- 
ferent principles; and a judgment rendered against a for- 
eign corporation defendant without allowing it to present 
its defense is void.* " Wherever one is assailed in his per- 
son or his property, there he may defend, for the liability 
and the right are inseparable. This is a principle of natural 
justice, recognized as such by the common intelligence and 
conscience of all nations." * 

161. But see Wood worth v. Sher- 840 ; March v. Eastern R'y, 40 N. H. 

man, 3 Story, 171, 178. 54a 

1 Paul V. Virginia, 8 Wall 16a < Windsor v. McVeigh, 93 U. a 

2 Augusta Bank v. Earle, 18 274 ; McVeigh v. United States, 11 
Peters, 519, 590, 591 ; Hoyt v. Wall 259. 

Thompson, 5 N. Y. 320, 840. »Per Mr. Justice Field in Wind- 

« Hoyt V. Thompson, 5 N. Y. 820, Bor v. McVeigh, 98 U. a 274> 277. 



Digitized by 



Google 



§ 44.] LIABILITY TO SUIT, 47 



PAET IL 

LIABILITT TO SUIT. 

A. In state courts. 
R In federal courtsA 

A. In state cotirts. 

§ 44. (1) Transitory actions.— Tbe general rule is that a 
non-resident is liable to suit in a state court, on any personal 
action of a transitory nature, when jurisdiction of his per- 
son or of his property can be obtained by service of process 
upon him personally or by an attachment of his property. 
This rule not only includes the case where the defendant is 
a citizen of another state, but also where he is an alien, and 
even when both parties are non-residents or aliens, and the 
cause of action arose without the state of process.' 

Even if the non-resident defendant is not personally 
served, nor his property attached, still if he enters a volun- 
tary and general appearance in the action, he will be bound 
by a judgment against him, not only in the same state, but 
also in others.' 

A state has the constitutional power to abolish the dis- 
tinction between special and general appearances, and to 
declare that a special appearance shall be a waiver of juris- 
dictional objections founded upon insufficient service of 
process. This law is binding upon non-residents as well as 
upon residents, when sued in the state courts. Consequently, 
a judgment in personam^ rendered in a court of a state 
where such a law exists against a non-resident defendant 

iThe liability to 8uit in the fed- ^BarreU v. Benjamin, 15 Masa 

era! coarts is treated in chapters 854; Roberts v. Knights, 7 Allen, 

Til and VIII on "Suits in Federal 449; Peabody v. Hamilton. 106 

Courts," jposf. The liability of for- Mass. 217; Cleaves v. Lord, 48 Me. 

eign executors and administrators 290. 

to suit in the federal courts is stated ' Bellows v. Ingham, 2 Vt 575 ; 

in this chapter, §§ 57-68, post; and Harbin r. Chiles, 20 Ma 814^ 
of foreign assignees in bankruptcy 
and receiyers^ in §§ 65, ^post 
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who had not been personally served with process within 
the state, and had entered a special appearance objecting to 
the jurisdiction of the court, is valid, and does not contrar 
vene the "due process of law" clause or any other provis- 
ion of the national constitution.* 

§ 46. Same — Foreign corporations. — In the absence of 
statutes providing for service of process upon an officer or 
agent of a foreign corporation, it has been decided that it 
is not liable to suit upon a personal demand.* "The prin- 
ciple that a corporation must dwell in the place of its crea- 
tion, and cannot, as said by Mr. Chief Justice Taney, mi- 
grate to another sovereignty, coupled with the doctrine 
that an officer of the corporation does not carry his func- 
tions with him when ho leaves his state, prevented the 
maintenance of personal actions against it. There was no 
mode of compelling its appearance in the foreign jurisdic- 
tion. Legal proceedings there against it were, therefore, 
necessarily confined to the disposition of such property be- 
longing to it as could be there found; and to authorize 
them legislation was necessary, . . . 

§ 46. Remedial statutes authorizing suits against for- 
eign corporations.— " This doctrine of the exemption of a 
corporation from suit in a state other than that of its crea- 
tion was the cause of much inconvenience, and often of 
manifest injustice. . . .To meet and obviate this in- 
convenience and injustice, the legislatures of several states 
interposed and provided for service of process on officers 
and agents of foreign corporations doing business therein. 
Whilst the theoretical and legal view, that the domicile of a 
corporation is only in the state where it is created, was ad- 
mitted, it was perceived that when a foreign corporation 
sent its officers and agents into other states and opened 
offices and carried on its business there, it was, in effect, as 
much represented by them there as in the state of its crea- 
tion. As it was protected by the laws of those states, al- 

*York V. Texas, 137 U, S. 15; Pick. (Mass.) 274, 286; liTQaeen v. 
Kauffinanv.Wootter8,ld8U.a285. Middletown Maa Ca, 10 Johns. 
^Peckham ▼. Noriih Parii^ 16 (N.Y.)6. 
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lowed to carry on its business within their borders, and to 
sue in their courts, it seemed only right that it should be 
held responsible in those courts to obligations and liabilities 
there incurred." * Service of process in accordance with 
such state statutes is valid and binding, and subjects the 
defendant corporation to the jurisdiction of the court, and* 
authorizes the rendition of a personal judgment against it.' 
Such service has also the same effect in the federal courts 
sitting within the state, even when the statute is confined 
in terms to the state courts.* If the foreign corporation 
has appointed an agent in compliance with the statute, 
service of process must be made upon him, and service 
upon another person is not suflBcient.* But if the corpora- 
tion has not complied with the statutory requirements, 
service upon a person who acts as its agent within the state 
is sufficient ; for it will not be allowed to take advantage 
of its own illegal conduct to escape service of process.' 

§ 47. Construction of statutes — Casual presence of 
oflBcer in the state of process. — A statute authorizing 
service of process upon an officer or agent of a foreign cor- 
poration will not be construed to authorize such service 
when the corporation is not engaged in business in the 
state and the person served is there merely casually and 
not on the corporation's business ; for in such case he does 
not carry his corporate functions with him.^ 

In Gakeston City Ry v. Hook^ 40 111. App. 547, service 
of process was made upon the president of a Texas cor- 

1 Per Mr. Justice Field, for the Van Dreeser v. Oregon R*y, 48 Fed. 

court, in St Qair v. Ck>x, 106 U. S, Rep. 302 ; Ehrman v. Teutonia Ina 

850, 854, 855. See, also, Lafayette Co., 1 Fed. Rep. 471. 

Ina Ckx T. French, 18 How. 404; * Liblong v. Kansas Fire Ina Ca, 

March v. Eastern R'y,40 N. H. 54a 82 Pa. St 413. 

» Johnston v. Trade Ina Ca, 182 ftHagerman v. Empire Slate Co., 

Masa 482 ; Gibbs v. Queen Ina Ca, 97 Pa St 584. 

68 N. Y. 114; McNichol v. U. a «NeweU v. Great Western R'y, 19 

Mercantile Agency, 74 Ma 457. Mich. 836 ; St Clair v. Cox, 106 U. S. 

» Ex parte SchoUenberger, 96 U. a 350, 857 ; Libbey v. Hodgdon, 9 N. H. 

869; New England Mut Ina Ca 894, 897. 
V. Woodworth, 111 U. a 138, 146; 
4 
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poratioQ in Illinois. The defendant filed a plea in abate- 
ment objecting to the jurisdiction of the court because it 
was a corporation doing business in the state of Texas; 
that the location of its business was at Galveston ; that 
the president was not on official business when served 
with process in this state, but was attending to his own 
affairs and pleasure. It was admitted, however, that while 
in Chicago Sinclair telegraphed to a person in Minnesota 
who once desired to buy the property of the company, but 
nothing came of the matter, and Sinclair had no authority 
to accept any proposition. 

" We are of opinion," says Moran, J., " that such mes- 
sage sent from Chicago under the circumstances stated in 
the plea was not such an act as brought the corporation of 
which Sinclair was president in legal contemplation within 
the state, so as to be found within the state for the purpose 
of the service of process upon it. A merely casual offer to 
receive a proposition relative to the business of the com- 
pany is not the transaction of business which authorizes 
the conclusion that the company is doing its business in this 
state. To be found within a state a foreign corporation 
must have sent its agent on whom service is made to the 
state to conduct its business therein, either continuously or 
for a time, so as to complete a transaction or an enterprise, 
or at least charged with the duty of making a particular 
contract in the state, or negotiating therein for the com- 
pany." Page 556. 

When a foreign corporation owns property in a state, the 
state has power to subject such property by attachment to 
claims against the corporation, although it is not engaged 
in business within the state, and no personal service of pro- 
cess is made upon its officers or agents therein. A statute 
authorizing an attachment, even of debts, is valid and will 
be enforced against such property, and a judgment so ren- 
dered will be respected in other states.^ 

1 Ocean Ins. Ca v. Portsmouth Eastern R'y, 40 N. H.548; Ck>ngar 
R'y, 8 Met (Mass.) 420; March v. v. Galena B'y, 17 Wia 477. 
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§ 48. Effect of sueh Judgment In other states.— A 

judgment of a state court, rendered against a foreign cor- 
poration upon service on its officer or agent who is trans- 
acting its business within the state, is valid and binding in 
personam; and is entitled to full faith and credit, and will 
be enforced in the courts of other states and in the federal 
courts. A state has the right to enact that a foreign cor- 
poration which wishes to transact business in the state shall 
enjoy that privilege only on condition that service upon its 
officers or agents therein shall constitute service upon the 
corporation itself; and if the corporation afterwards en- 
gages in business there, it will be presumed to have as- 
sented to such mode of service, and will be bound accord- 
ingly.* 

But a state law which sanctions the service of process 
upon an officer or agent of a foreign corporation, who is 
merely casually in the state and not on the corporation's 
business, is so contrary to natural justice and to the prin- 
ciples of international law, that the courts of other states 
will not recognize it as conferring any jurisdiction in per- 
sonam. A judgment so rendered will therefore not be en- 
titled to full faith and credit, and cannot be enforced as 
such in their courts, nor in the federal courts.' 

§ 49. (2) Local actions.— If, however, the action be local 
in its nature, as one to try the question of title to land or 
trespass quare olausum fregitj the action must be brought 
in the state where the land lies ; and if brought in another 
state, it will be dismissed for want of jurisdiction ; and the 
fact that the defendant is found in such other state and 
served with process from one of its courts does not confer 
jurisdiction, whatever the citizenship of the parties may be.' 

1 Lafayette Ins. Co. v. French, 18 * AUin v. Connecticat River Lum- 

How. 404; Wilson v. Martin-Wil- ber Ca, 150 Mass. 560; Niles v. 

son Fire Alarm Co., 149 Mass. 24, 27. Howe, 67 Vt 888 ; Watts v. Kinney, 

2Moulin V. Ina Ca, 24 N. J. L. 6 HiU (N. Y.), 821 
222; St Claire v. Cox, 106 U. S. 850. 
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PAET m. 

FOBEI0N EXB0T7T0BS AND ADMINISTRATOBS. 

A. Suits by foreign executors and administrators, 

B. Suits against foreigii executors and administrators, 

A. Suits hy foreign executors and administrators. 

§ 60. Preliminary. — The equal "privileges and immuni- 
ties " clause of the national constitution does not give foreign 
executors and administrators who are citizens of a sister 
state a right to sue equal to that of domestic executors 
and administrators. Their only right to sue is derived from 
their letters of appointment, and these confer no power out- 
side of the appointing state. Hence, it is well settled that, 
in the absence of an enabling statute of the state of process, 
giving effect to the foreign appointment,* no suit can be 
maintained by an executor or administrator in his official 
capacity, except within the limits of the state from which 
he derives his authority. If he wishes to prosecute an ac- 
tion in another state, he must first comply with its laws 
upon the subject. This rule applies both in the state and 
in the federal courts.^ 

In Noon4in v. Bradley^ supra^ the plaintiffs intestate 
died domiciled' in New York, and the proper court of that 
state appointed the plaintiff administrator. He then 
brought this action on a bond in the United States circuit 
court for Wisconsin. There was a statute of Wisconsin 
which enabled a foreign administrator to sue in that state 
in certain cases, but not when there was a domestic admin- 
istrator ; and it appeared in this case that a domestic ad- 

iLawrence V.Nelson, 143 U.S. 215. Potter, 11 Mass. 313; Chapman v. 

«Noonan v. Bradley. 9 Wall 394; Fish, 6 HiU (N. Y.). 554 ; Petersen 

Johnson v. Powers, 139 U. a 156; v. Chemical Bank, 32 N. Y. 21, 43; 

Kerrv. Moon, 9 Wheat 565; Fen- Oilman v. Oilman, 54 Me. 453; 

wick v. Sears, 1 Cranch, 259 ; Dixon Swearingen v. Morris, 14 Ohio St 

▼.Ramsey, 3 Cranch, 819; Ooodwin 424, 429; BeU v. Nichola, 88 Ala. 

▼• Jonee^ 8 Masa 514; Langdon v. 678. 
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ministrator had been appointed before this action was 
brought. The supreme court held, accordingly, that the 
plaintiff could not recover. 

This rule seems somewhat inconsistent with the princi- 
ples established in the analogous cases of foreign receivers 
and foreign assignees in bankruptcy or insolvency.* The 
reason for its adoption is chiefly " a solicitude to protect 
the rights of creditors and others, resident in the jurisdic- 
tion in which the assets are found ; " audit is not " because 
the executor or administrator has no right to the assets of 
the deceased, existing in another country, that he is refused 
a standing in the courts of such country, for his title to such 
assets, though conferred by the law of the domicile of the 
deceased, is recognized everywhere." * 

§ 51. Objection of plaintiff's disability to sne may be 
taken either in abatement or in bar. — Some difference of 
opinion exists upon this point ; but the better view seems 
to be that when a foreign executor or administrator sues 
in his official capacity without ancillary letters granted by 
the state of process, the defendant may defeat the action 
either by a plea in abatement or by a plea in bar.* " 

§ 52. Toluntary payment to foreign execntor or ad- 
ministrator. — There is some conflict of authority as to 
whether a voluntary payment of a debt due the estate, made 
in the debtor's state to a foreign executor or administrator, 
will discharge the debt and prevent a recovery by a domes- 
tic administrator or executor who receives his appointment 
after .the payment. ■ 

The better view, however, and the one which has received 
the approval of the supreme court of the United States, is 
that such payment discharges the debt and protects the 
debtor from the danger of double payment ; because the 
foreign executor or administrator is not a mere stranger to 

^Seepoat, §§ 64-66. »Noonan v. Bradley, 9 Wall 894; 

2PerDenio,G.J., forthecourtm Langdon v. Potter, 11 Mass. 8ia 
Peterseu ▼. Chemical Bank, 82 N. T. 
21,4a 



Digitized by 



Google 



64 BIGHT TO SUE AND LIABILITY TO SUIT. [§ 62. 

the debt, but is one with lawfal title; and because his in- 
capacity to sue for it is a mere personal disability, which 
does not defeat his title nor his power to receive payment 
anywhere.* 

In WUkms V. EUett^ 9 WaJL 740, a citizen of Virginia, 
claiming to be next of kin to the deceased, was appointed 
administrator in Tennessee, and brought suit in the United 
States circuit court for Tennessee against a citizen of that 
state. The defense was payment in Tennessee to an ad- 
ministrator appointed in Alabama before the plaintiff's ap- 
pointment. The deceased's domicile had been in Alabama 
at the time of his death. The trial court held that such 
voluntary payment was in the defendant's own wrong, and 
gave judgment for the plaintiff, probably upon the author- 
ity of a case in the local state court deciding the same way.* 

This judgment was, however, reversed by the supreme 
court of the United States, upon the ground that the orig- 
inal or principal administrator had title to the debt, and 
therefore could discharge it upon receiving payment any- 
where. In the opinion some stress was laid upon the fact 
that the original administrator had taken out his letters at 
the domicile of the deceased ; and upon a second trial of the 
same case (reported in 108 U. S. 266), the jury found that 
his domicile was in Tennessee at the time of death instead 
of in Alabama as before supposed. Upon the strength of 
that finding the trial court again rendered judgment for the 
plaintiff, which the supreme court again reversed, because 
this fact was immaterial. 

In delivering the opinion of the court Mr. Justice Gray 
says, on pages 268, 269 : 

'^ There is no doubt that the succession to the personal 
estate of a deceased person is governed by the law of his 

1 WiUdns y. Ellett, 9 WaU. 740; Atistin, 4 Mason, 16, 88; SeUeck v. 

S. C, 108 U. a 256; Wyman v. Rusco, 46 Conn. 870, 872. Contra, 

Halstead, 109 U. a 654, 656; Doo- Young v. O'Neal, 8 Sneed (Tenn.), 

little V. Lewis, 7 Johns. Ch. (N. Y.) 65 ; Bartiett v. Hyde, 8 Mo. 490. 

45, Kent, C. ; Parsons v. Lyman, 20 « Young v. O'Neal, 8 Sneed (Tenn.), 

N. Y. 108^ 113, 114; Trecothick v. 55. 
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domicile at the time of his death ; that the proper place for 
the priocipal administration of his estate is that domicile; 
that administration may also be taken out in any place in 
which he leaves personal property ; and that no suit for the 
recovery of a debt dae to him at the time of his death can 
be brought by an administrator as such in any state in 
which he has not taken out administration. 

" But the reason for this last rule is the protection of the 
rights of citizens of the state in which the suit is brought ; 
and the objection does not rest upon any defect of the ad- 
ministrator's title in the property, but upon his personal 
incapacity to sue as administrator beyond the jurisdiction 
which appointed him. 

^^ If a debtor, residing in another state, comes into the 
state in which the administrator has been appointed, and 
there pays him, the payment is a valid discharge every- 
where. If the debtor, being in that state, is there sued by 
the administrator, and judgment recovered against him, the 
administrator may bring suit in his own name upon that 
judgment in the state where the debtor resides.^ 

"In accordance with these views, it was held by this 
court, when this case was before it after a former trial, at 
which the dbmicile of the intestate appeared to have been 
in Alabama, that the payment in Tennessee to the Alabama 
administrator was good as against the administrator after- 
wards appointed in Tennessea WUkma v. EUett^ 9 WalL 
740. The fact that the domicile of the intestate has now 
been found by the jury to be in Tennessee does not appear 
to us to make any difference. There are neither creditors 
nor next of kin in Tennessee. The Alabama administrator 
has inventoried and accounted for the amount of this debt 
in Alabama. The distribution among^ the next of kin, 
whether made in Alabama or in Tennessee, must be ac- 
cording to the law of the domicile; and it has not been sug- 
gested that there is any difference between the laws of the 
two states in that regard." 

1 ating Talmage v. Chapel, 16 Mass. 71* and Biddle v. Wilkins, 1 Fl0i 
680. 
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In 'Nevr York the rule of validity of voluntary payment 
to a foreign executor or administrator has been carried so 
far as to charge a New York administrator with the amount 
of a debt owing to the estate by a solvent debtor residing 
in Pennsylvania, on account of his neglect to use due dili- 
gence in obtaining payment.' 

In the case of debts due from the national government, 
a foreign executor or administrator has full authority to re- 
ceive payment anywhere, and to give a valid discharge of 
the debt, in any place where the government may choose 
to pay it. Debts due from the United States are not local 
assets at the seat of government.' 

§ 53. Gases eontra on voluntary payment. — The case of 
Young v. O^Neal, 3 Sneed (Tenn.), 55, holding the contrary, 
namely, that voluntary payment in the debtor's state to a 
foreign executor or administrator does not discharge the 
debt, nor prevent a recovery by a domestic executor or 
administrator subsequently appointed, proceeds upon the 
ground that such foreign officer is a stranger to the debt, 
and therefore has no authority to give a discharge. But 
the court concedes that if the payment had been made in 
Illinois, where the executor was appointed, instead of in 
Tennessee, the same executor could have given a discharge 
which would have been valid everywhere; which seems to 
be an admission that such executor was not a stranger to 
the debt. 

BarUett v. Hyde^ 3 Mo. 490, was an early case decided in 
1834, and obviously without much consideration. 

These cases, however, receive some support from the 
Massachusetts case of Pond v. Makepeace^ 2 Met. 114. There 
a Ehode Island administrator, without obtaining ancillary 
letters in Massachusetts, had brought suit in the latter state 
against a debtor residing therein, and obtained judgment 
by voluntary default of the defendant. He then levied ex- 

1 Shultz V, Pulver, 8 Paige (N. Y.\ 2 Vaughan v. Northup, 15 Petera, 
182;S. Caffirmed, 11 Wend. (N. Y.) 1; Wyman v. Halstgttd, 109 X7. & 
861. 664. 
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©cation upon the debtor's real estate, and obtained full 
satisfaction. A Massachusetts administrator was afterwards 
appointed, and brought this action upon the same debt ; to 
which the defense was satisfaction on execution. The court 
held, in an opinion by Dewey, J., that the foreign admin- 
istrator had no right or power to sue on the debt ; that his 
action might have been defeated by an appearance and filing 
the proper pleadings ; that the judgment and execution and 
satisfaction were void as against the domestic administrator, 
although subsequently appointed; and that therefore the 
defendant must pay the debt over again to the plaintiff. 

In the case of Wilkim v. EUett^ 9 Wall. 740, payment 
was made voluntarily without suit, while in Pond v. Make- 
peace^ uhi Bujpra^ satisfaction was obtained after judgment, 
and by the levy of an execution upon real estate. But this 
slight difference in facts does not seem sufficient to recon- 
cile the cases. For satisfaction by means of legal process 
discharges the debt as effectually as voluntary payment. 
Nor does the fact that satisfaction is obtained on a 'ooid 
judgment change the result ; for that also discharges the 
debt and prevents a recovery in another action.^ 

The true test is. Has the person receiving payment or 
satisfaction authority to discharge the debt? The mode of 
payment or satisfaction is immaterial. If he has author- 
ity to discharge the debt, it necessarily follows that no sub- 
sequent action can be maintained by any one on the same 
debt. 

The authority of Pond v. Makepeace^ ubi supra, is some- 
what weakened by the later case of Band v. Hubla/rd^ 4 
Met. 262, 257, in which Chief Justice Shaw delivered the 
opinion. There it was held that a foreign executor of an 
indorsee of a note has authority to demand payment in 
Massachusetts, if there is no domestic executor or adminis- 
trator at the time ; and if payment be refused generally, 
and the indorsers duly notified, their liability is fixed, and 

1 See Whittier v. Wendell, 7 N. H. 257, 258 ; Fitzsimmons v. Marks, 66 
Barb. (N. Y.) 83a 
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may be enforced by a domestic administrator subsequently 
appointed. The court says, on page 257, that a voluntary 
payment by the promisor to the notary acting for the for- 
eign executor would have been a good payment, and would 
have discharged the debt as against the domestic adminis- 
trator; and Pond v. Makepeace^ and other cases holding 
that a foreign administ/rator cannot collect simple contract 
debts due outside of his state, were distinguished on the 
ground that they were cases of intestacy. The other cases 
cited by Chief Justice Shaw were Goodwm v. JoneSy 3 
Mass. 614; Stevens v. Gaylord^ 11 Mass. 256, and Vaxighn v. 
Ba/rret^ 5 Vt. 333. Keferring to these cases, he says on pages 
255,256: 

" These are all cases of intestacy, and turn on the author- 
ity of an administrator, as contradistinguished from that 
of an executor appointed by the will of the testator. In 
such case it is held that, as an administrator derives his 
whole authority from the law of the state under which he 
is appointed, his authority cannot be extended beyond its 
jurisdiction; though were it a new question, there would be 
great convenience and perhaps some legal ground to decide, 
as between the states of this Union, that where a principal 
administration is granted, that is, an administration in the 
state where the intestate had his domicile, and by whose 
laws his personal property must be distributed and his 
estate settled {Dawes v. Head^ 3 Pick. 128), the principal 
administrator should so far have authority over debts due 
in other states, by negotiable securities or otherwise, that a 
payment to him, by a citizen of another state, before admin- 
istration granted in the latter, should be a good discharge." 

As we have seen above, in section 52, the view intimated 
by Chief Justice Shaw has since then been generally adopted 
in the United States ; and a foreign administrdtor^ as well 
as a foreign executor, has authority, before the appointment 
of a domestic administrator, to receive payment and to give 
a discharge which is valid everywhere. If intestacy be 
the only ground upon which Pond v. Makepeace and the 
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earlier cases can be supported (and none other was sug- 
gested by the chief justice), it follows that those cases were 
virtually overruled by this one. 

§ 54. Yolnntary payment to foreign administrator after 
appointment of domestic administrator. — It has been 
held by the supreme court of New York that a New 
York debtor who voluntarily pays a mortgage debt (which 
was secured by mortgage on land in New York) to a for- 
eign administrator after the appointment of a domestic 
New York administrator cannot set up such payment in 
defense to a foreclosure suit brought by the domestic ad- 
ministrator for non-payment of the mortgage debt. Such 
payment is in the debtor's own wrong, and will not dis- 
charge the debt.^ 

A foreign administrator cannot discontinue a suit brought 
by a domestic administrator against a debtor residing in 
the state of process ; nor can he defeat a recovery by the 
domestic administrator by a release given to the defendant 
after the action was brought, even if the foreign adminis- 
trator was appointed at the place of domicile of the de- 
ceased ; because the debt is lona notahilia where the debtor 
lives, upon which administration may be there granted.* 

§ 66. Assets for founding administration. — '^ The gen- 
eral rule of law is well settled, that for the purpose of 
founding administration all simple contract debts are as- 
sets at the domicile of the debtor; and that the locality of 
such a debt for this purpose is not affected by a bill of ex- 
change or promissory note having been given for it, be- 
cause the bill or note does not alter the nature of the debt, 
but is merely evidence of it, and therefore the debt is as- 
sets where the debtor lives, without regard to the place 
where the instrument is found or payable." ' 

1 Stone V. Scripture, 4 Lan& (N. Y.) ' Per Mr. Justice Gray, for the 

186. This seems to be the true court, in V(^yman v. Halstead, 109 

ground of the decision in Vaughn (7. S. 654^ 656, and cases cited ; Slo- 

y. Barret^ 6 Yt 83a cum y. Sanf ord» 2 CknuL 688 ; Chap- 

> Chapman y. Fish, 6 HiU (N. Y.), 
651 



Digitized by 



Google 



I. 

60 EIGHT TO SU^r^AND LIABILITY TO SUIT. [§ 56. 

A foreign corporation doing business in a state, and which 
has an agent for the service of process therein, is considered 
to have a domicile in that state, in the sense that a simple 
contract debt due by it to a decedent's estate is assets at 
that domicile, which will authorize the grant of administra- 
tion there. Hence, a foreign life insurance company so 
situated cannot defeat an action on a policy by showing 
that the decedent was a non-resident of the state of adminis- 
tration and left no assets in that state except the policy. 
The grant of administration being made at one domicile of 
the debtor, though not its principal domicile, is valid, and 
the administrators there appointed can maintain an action 
on the policy, wherever the decedent lived.^ 

§ 66. Suit In personal capacity • — When a foreign ex- 
ecutor or administrator sues, not in his representative but 
in his personal capacity, it is well settled that he can main- 
tain his action without obtaining ancillary letters in the 
state of process. 

Thus, in Doe v. M^Farlcmd^ 9 Cranch, 151, a testator 
living in Virginia devised land to his executors, which land 
was in Virginia when the will was proved, but became a 
part of Kentucky before the action (ejectment) was brought. 
The action was brought in a federal court sitting in Ken- 
tucky, without having taken out ancillary letters in that 
state. . HeM^ that the executors could recover. 

The court says, at page 152, per Marshall, C. J. : " It has 
been decided in this court that letters testamentary give to 
the executor no authority to sue for the personal estate of 
the testator out of the jurisdiction of the power by which 
those letters are granted. But this decision has never been 
understood to extend to a suit for lands devised to an ex- 
ecutor. In such case the executor sues as devisee. His 
right is derived from the will, and the letters testamentary 
do not give the title." * 

man v. Fish, 6 Hill (N. Y.), 654; iNew Eng. Mut Ina Ca v. 

Pinney v. McGregory, 103 Masa Woodworth, 111 U. a 13a 

186; Owen v. MiUer, 10 Ohio St *See, also, De Forest v. Thomp- 

180. son, 40 Fed. Rep. 875. 
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Where a note is given and payable to a foreign adminis- 
trator, appointed at the deceased's domicile, in payment of 
personal property sold by him to the maker of the note, he 
can maintain an action thereon in the maker's state, either 
in his own right or in his oflBcial capacity ; and payment 
made voluntarily to a domestic administrator is no defense 
to such suit.^ 

So it has been decided in Massachusetts that a New York 
administrator who has reduced the debt to a judgment in 
New York can sue upon that judgment m Massachusetts 
without ancillary letters, because the debt is due to the 
plaintiff in his personal, and not in his official, capacity. 
The court also assigns as an additional reason that ^' it is 
important to the purposes of justice that it should be so ; 
for an administrator appointed here could not maintain 
an action upon this judgment, not being privy to it. Nor 
could he maintain an action on the original contract ; for 
the defendants might plead in bar the judgment recovered 
against them in New York." ^ 

" And on a note made to the intestate, payable to bearer, 
an administrator appointed in one state may sue in his own 
name in another state." • 

As the legal title to bills and notes passes to the executor 
or administrator upon the owner's death, he may transfer 
the same by indorsement, and the indorsees can maintain 
actions in their own names against the debtors in another 
state.* 

B. Suits (igainat foreign executors and administrators. 

§ 67. Non-suability in federal courts.— The rule is es- 
tablished in the federal courts that a foreign executor or 

iMcCord v. Thompson, 92 Ind. » Per Mr. Justice Gray, in Wilk ins 

rm. V. Ellett, 108 U. a 256, 259 ; Barrett 

2 Talmage v. Chapel, 16 Mass. 71, v. Barrett, 8 GreenL (Me.) 353 ; Robin- 

78 ; Biddle v. WiUtins, 1 Peters, 686 ; son v. Crandall, 9 Wend. (N. Y.) 425. 

Barton v. HiKgins, 41 Md. 539; * Harper v. Butler, 2 Peters, 239; 

Lewis V. Adams, 70 CaL 403 ; Cherry Petersen v. Chemical Bank, 82 N. Y. 

V. Speight, 28 Tex. 50a 21 ; Wilkins v, EUett> 108 U. a 256, 
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administrator, who has not taken out ancillary letters within 
the jurisdiction, is not liable to suit in his official capacity 
in those courts. The objection is one that defeats the juris- 
diction of the court and requires a dismissal of the suit.^ 

The reasons for this rule are thus stated by Mr. Justice 
Story in Vaughan v. Norikwp^ 15 Pet. 1, 5-6 : 

" The question is broadly presented whether an admin- 
istrator, appointed and deriving his authority from another 
state, is liable to be sued here, in his official character, for 
assets lawfully received by him under and in virtue of his 
original letters of administration. We are of opinion, both 
upon principle and authority, that he is not. Every grant 
of administration is strictly confined in its authority and 
operation to the limits of the territory of the government 
which grants it ; and does not, de jure^ extend to other 
countries. It cannot confer, as a matter of right, any au- 
thority to collect assets of the deceased in any other state ; 
and whatever operation is allowed to it beyond the original 
territory of the grant is a mere matter of comity, which 
every nation is at liberty to yield or to withhold, according 
to its own policy and pleasure, with reference to its own in- 
stitutions and the interests of its own citizens. On the other 
hand, the administrator is exclusively bound to account for 
all the assets which he receives under and in virtue of his 
administration to the proper tribunals of the government 
from which he derives his authority ; and the tribunals of 
other states have no right to interfere with or to control 
the application of those assets according to the lex loci. 
Hence, it has become an established doctrine that an ad- 
ministrator appointed in one state cannot, in his official ca- 
pacity, sue for any debts due to his intestate in the courts 
of another state, and that he is not liable to be sued in that 
capacity in the courts of the latter by any creditor for 
debts due there by his intestate." 

259; Rand V.Hubbard, 4 Met (Mass.) son, 2 N. a 291; Stearns v. Bum- 
252, 25a Contra, Thompson v. Wil- ham, 5 Greenl. (Me.) 261. 

1 Vaughan v. Northup, 15 Pet L 
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§ 5S. Conflicting decisions in state courts.— In the 

state courts there is some conflict of authority ; but the rule 
of non-suability seems to be more generally accepted, in the 
absence of a statute of the state of process, authorizing suit 
against him in his official capacity.^ 

§ 59. State has power to authorize suits against foreign 
executors and administrators as to all property within the 
state. — There seems to be no doubt that a state is not re- 
strained by the national constitution from authorizing suits 
to be brought in its courts against foreign executors and 
administrators ; and that service of process by attachment 
of property within its jurisdiction, and notice by publica- 
tion to the non-resident foreign executor or administrator, 
in accordance with the local statute, will confer jurisdic- 
tion over such property and will justify its sale upon execu- 
tion. 

Cody V. Bardy 21 Kan. 667, in which Mr. Justice Brewer 
(now associate justice of the supreme court of the United 
States) delivered the opinion, is directly in point. A stat ute 
of Kansas (Gen. Stat. ch. 37, sec. 203) provided that ^^ an 
executor or administrator, duly appointed in any other 
state or country, may sue or be sued in any court in this 
state, in his capacity of executor or administrator, in like 
manner and under like restrictions as a non-resident may 
sue or be sued." 

Plaintiff sued defendants as foreign executors, and made 
service by attachment and publication. Defendants ap- 
peared specially and moved to set aside the service for the 
reason that the court could not acquire jurisdiction in that 
mode. Held, that whatever might be the rule independent 
of statute, the statute authorized that mode, and the court 
had jurisdiction. 

Brewer, J., says, on page 668 : " That a state has jurisdic- 

1 Magraw v. Irwin, 87 Pa. Sts 139, Swearingen v. Pendleton, 4 a & R 

142; Durie v. BlauTelt, 49 N. J. L. (Pa.) 889; Evansv. Tatem,9 a&R 

114 ; Normand v. Grognard, 2 a E. (Pa.) 252L 
Green (17 N. J. Eq.), 425. Contra, 
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tion over all property within its territorial limits, and may 
subject it to the process of its courts, will not be doubted. 
Whether a judgment rendered upon a service by attach- 
ment and publication has any extraterritorial force, or 
binds anything other than the specific property attached, 
we need not inquire. It is enough for the purposes of this 
case to hold ttiat jurisdiction may be acquired so far as 
may be necessary to cut off all interest of a non-resident 
defendant in the property attached." 

Such statutes seem to be eminently just and proper. 
They aflFord an easy means of preventing the withdrawal 
of local assets before the claims of local creditors have been 
satisfied. Local creditors can protect themselves by the 
simple process of attachment and publication. Their con- 
stitutionality seems clear. Such state process & not con- 
trary to " due process of law," as against the defendant's 
title to the property attached, even if he does not appear 
in the proceedings; for the preliminary attachment and 
publication subject the property to the control and jurisdic- 
tion of the court, which is therefore authorized, upon due 
proof of the plaintiff's claim, to order its sale, and thereby 
to divest the title of the non-resident defendant. Of course, 
if the non-resident defendant does not appear, the judgment 
is not binding upon him in personam^ nor upon any other 
property not attached.^ 

§ 60. Effect of judgment against local assets.— A judg- 
ment so obtained divests the title of a non-resident de- 
fendant who was alive at the time the jurisdiction of the 
court attached; audit is entitled to "full faith and credit" 
in the courts of other states — even in the courts of the de- 
fendant's state.* 

But it does not divest the title of a non-resident defend- 
ant who died before the suit was brought; and his ad- 
ministrator can maintain an action to recover the property ; 
for such a judgment is wholly unauthorized and a nullity, 

iPennoyer v, Neff, 95 U. 8. 714. a Campbell t. Home Ins. Ca, 1 

a a 15a 
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and may be avoided by the administrator without a writ 
of error, even in the coarts of the state of rendition. The 
fact that the suit is gruasi in rem, against the property 
merely, does not help the matter; because it is only as con- 
nected with a defendant in life that such a suit can be sus* 
tained.^ 

§ 61. Yoluntary appearance as defendant. — It has been 
decided that a foreign executor who enters a voluntary ap- 
pearance and defends a suit on the merits as eooeoutor^ with- 
out disclosing his foreign character or claiming his immu- 
nity from suit, thereby becomes an executor de son tarty and 
is bound by the judgment rendered against him, even in 
his own appointing state; * but that the estate itself is not 
bound by such a judgment.' 

In the early Pennsylvania case of JEvans v. Tatem^ 9 S. 
& R 252, an action was brought on a Tennessee decree 
against a Pennsylvania administrator, who had voluntarily 
appeared in the Tennessee court and defended the suit on 
the merits without claiming his non-suability. The supreme 
court of Pennsylvania, in an opinion by Chief Justice Tilgh- 
man, held that the Tennessee decree, being simply for the 
payment of money, was entitled to full faith and credit in 
Pennsylvania, and that the plaintiff was entitled to recover. 
The reasoning of the court proceeds upon the broad ground 
that a foreign executor or administrator is liable to suit ; 
following the case of Swearingen v. Pendleton^ 4 S. & B. 
389. Both of these cases were disapproved of and virtually 
overruled on the point of suability in Magraw v. Irwvn^ 87 
Pa. St. 189, 142, in which it was decided that a foreign ad- 
ministrator who has no assets in Pennsylvania is not liable 
to suit therein. 

This case of Eva/ns v. Tatem^ uhi supra, lends some sup- 
port to the view that a judgment so obtained against a 
foreign executor or administrator is binding upon the 

1 Loriag ▼• Folger, 7 Gray (Mafi&X > Davis v. Connelly, 4 B. Mod. 

tm. (Ky.) isa 

•Judy y. KeU^, 11 SL 21t 
5 



Digitized by 



Google 



66 MGHT TO SUE AND LIABILITY TO SUIT. [§ 62. 

estate itself and not merely upon the defendant as one act- 
ing in his own wrong, and may be enforced in the state of 
domicile,^ But the better view is believed to be that a foreign 
executor or administrator has no authority to bind the 
estate, the general assets, in the state of domicile by a vol- 
untary appearance in and defense of a suit pending in an- 
other state ; that therefore the judgment is not entitled to 
full faith and credit, and cannot be enforced against the 
estate in the state of domicile of the deceased. In such case 
the plaintiff may sue upon his original demand; but he will 
not be allowed to gain a preference as a judgment creditor 
over local creditors, whose claims have not been reduced to 
judgments. 

The appearance under such circumstances is analogous to 
an appearance by counsel, without authority from a non- 
resident defendant, who has not been personally served 
with process. In this case it is well settled that the want 
of authority to appear and defend disentitles the judg- 
ment against the defendant to full faith and credit, and 
renders it unenforceable in other states.* 

§ 62. Foreign executor is liable for local assets col- 
lected by him. — Notwithstanding the rule that a foreign 
executor or administrator is not suable in his o£5cial capac- 
ity, still if he comes into a state and collects assets there, 
he becomes liable to suit there by creditors of the estate 
residing in such state; for local creditors have the first 
claim upon local assets, and may prevent the withdrawal 
of such assets from the jurisdiction until their claims are 
paid in full. In Connecticut it is held that a foreign exec- 
utor who collects assets in Connecticut may be sued there 
as an executor de jure^ at any time before such assets have 
been fully administered at the place of domicile ; but not for 
assets collected elsewhere and removed into Connecticut.* 

1 See, also, Davis v. Connelly, 4 R ' Marcy v. Marcy, 32 Ck)nn. 308 ; 
Mon. (Ky.) 186. Hedenberg v. Hedenberg, 46 Ck>mL 

2 Gilman v. Oilman, 126 Masa 26 ; 80. 
Aldrich v. Kinney, 4 Conn. 380; 
Starbuck v. Murray, 5 Wend. 148. 
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In the early IJew York case of Campbell v. Tousey^ 7 Oowen, 
64 (1827), it was held that a Pennsylvania executor who 
intermeddled with assets in New York thereby became an 
executor de son tort, and could be sued as such by a New 
York creditor, and held liable, not only for the assets col- 
lected in New York, but also for assets collected in Penn- 
sylvania. This decision seems substantially correct so far 
as it holds the foreign executor liable for New York assets ; 
but so far as it holds him liable for Pennsylvania assets, it 
is probably not law at present even in New York; for these 
assets at least were rightfully collected by him, and a per- 
son cannot be charged as an executor de son tort for assets 
rightfully obtained, but only for those obtained by a wrong- 
ful act.* 

In i^ay v. Ha/ven, 3 Met. (Mass.) 109, it was held by the 
supreme judicial court of Massachusetts that a foreign ad- 
ministrator who is appointed at the place of domicile, and 
takes out ancillary letters in Massachusetts, is not liable to 
creditors residing there for assets collected elsewhere, but 
only for those collected in Massachusetts. 

§ 63. Waiver of right to hold foreign executor liable 
for local assets collected by him. — But the right of local 
creditors to hold a foreign executor liable for local assets 
collected by him is one that they may waive, even before 
the statute of limitations has run ; and if they lie by, with- 
out interposing by suit or by administration, until after 
such assets are fully administered by him at the place of 
domicile, they will be deemed to have waived their rights 
against him. 

Thus, in the Connecticut case of Marcy v. Marcy^ 32 
Conn. 308, a Massachusetts executor collected assets in Con- 
necticut, and after they had been fully administered in 
Massachusetts, he was sued by a Connecticut creditor of 
the estate. It was held that the plaintiff, by such conduct, 
had waived his right to recover. By the exercise of ordi- 

1 Cureton v. Mills, 13 & C. 409, Fay v. Haven, 8 Met (Msfls.) 109, 
426;MaK5yv. Marcy, 32 Conn. 308; 115, 
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nary diligence the plaintiff might have sued or taken out 
administration himself in Connecticut before the assets 
were administered in Massachusetts, and, under the circum- 
stances, justice to the defendant required that he should 
not be held personally liable. 

In OrwifB Appeals^ 116 Pa. St. 266, 262, the case of Marcy 
V. Marcy^ mipra^ was cited with approval, and the doctrine 
of waiver applied, so as to protect a foreign executor who 
had collected assets in Pennsylvania, and accounted for 
them in the state of domicile, from being accountable again 
in Pennsylvania, after he had taken out ancillary letters in 
that state. It is a good answer to such an attempt to sur- 
charge him that he has already accounted for the assets in 
the proper court of the domicile, and has been ordered to pay 
them over.^ 

1 Se^ also^ Stevens y. Gaylord, 11 Mass. 250. 
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PAET IV. 

irOBEIGN ASSIGNEES IN BANESUFTOT AlfD BEOEIYEBS. 

§ 64. General rules. — A foreign assignee in bankruptcy 
or insolvency may sue, but cannot recover when domestic 
creditors exist whose claims have not been satisfied.^ 

The better view seems to be that a foreign receiver can 
sue and recover, unless his recovery impairs the rights of 
creditors of the person represented by the receiver.* 

In "New Jersey this view has been maintained, in a case 
brought by a New York receiver. In delivering the opin- 
ion of the court, Beasley, 0. J., says : " After completely 
protecting its own citizens and laws, the dictates of interr 
national comity would seem to require that the officer of 
the foreign tribunal should be acknowledged and aided. 
The appointment of a receiver, with full powers to collect 
the property of a litigant, wherever the same might be 
found, should be deemed to operate as an assignment of 
such property to be enforced everywhere, subject to the 
exception just defined. Such a rule is, I think, both prac- 
ticable and just." • 

Booth V. Clarky lY How. 322, is sometimes supposed to 
support the contrary view ; but as shown in Murd v. City 
of Elizabeth^ supra^ that case depends upon different prin- 
ciples, and involved the rights of creditors. Moreover, the 
fund in dispute had not been reduced to possession by the 
receiver. 

The two preceding rules apply only when the property 
in dispute was not subject to the jurisdiction of the appoint- 

1 Story, Confl. Laws, sec. 420, son, 5 N. Y. 820; Uchtenstein t. 

and cases cited ; Hunt v. Jackson; Gillett, 87 La. Ann. 522 ; Bank t. 

5 Blatoh. 849 ; In re Waite, 99 N. Y. McLeod, 88 Ohio St 174. CcmtrOt 

488, 44a Brigham v. Luddington, 12 Blatch. 

«Hurd V. CSty of Elizabeth, 41 287. 

N. J. L. 1; Bagby v. Atlantic, etc. 'Hurd v. City of Elizabeth, 41 

R*7, 86 Pa. St 291 ; Hoyt v. Thomp- N. J. I* 1, 4 
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ing court. If the property is within the jurisdiction of the 
appointing court at the time of the appointment, but is 
afterwards taken into another state, the assignee or re- 
ceiver may sue for and recover the property in such other 
state, or he may intervene in an attachment suit and suc- 
cessfully claim a better title than the attaching creditor.^ 

§65. Suits against foreign receivers.— A receiver ap- 
pointed by a court of one sovereignty of property within 
its jurisdiction cannot be sued in the courts of another 
sovereignty without leave of the appointing court first ob- 
tained. Without such leave the court has no jurisdiction 
to entertain the suit and must dismiss it.^ 

In Ba/rton v. Barboury supra^ an action for negligence 
was brought in the supreme court of the District of Colum- 
bia against the receiver of a railroad appointed by a state 
court of Virginia. As the plaintiff had not obtained the 
consent of the Virginia court to bring his action, it was 
held that the court had no jurisdiction. 

The opinion goes further than the facts of the case seem 
to require. The action was brought in a federal court ; 
but the opinion contains an emphatic dictum to the effect 
that the state courts are bound by the same rule, which can 
only proceed upon the view that the constitution or laws 
of the United States control the question, irrespective of 
local state laws. Mr. Justice Woods, in delivering the 
Courtis opinion, says : 

" We therefore declare it as our opinion that when the 
court of one state has a railroad or other property in its 
possession for administration as trust assets, and has ap- 
pointed a receiver to aid it in the performance of its duty by 
carrying on the business to which the property is adapted 

iCrapo V. Kelly, 16 Wall 610; signees in Insolvency and Receivers 

Cagill V. Wooldridge, 8 Baxter as Against Attaching Creditors." 
(Tenn.). 580; Chicago^ eta R'y v. » Barton v. Barbour, 104 U. S. 

Keokuk Packet Co., 108 lU. 817; 186; Noe v. Gibson, 7 Paige (N. Y.). 

Pond V. Cooke, 45 Conn. 126 ; Chap- 518; Robertson v. Atlantic R'y, 66 

ter 2, poit, on "The Title of As- Pa St 160; Payls v. Jewett, 32 

N. J. £q. 80a 
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until sach time as it can be sold with due regard to the 
rights of all persons interested therein, a court of another 
state has not jurisdiction, without leave of the court by 
which the receiver was appointed, to entertain a suit against 
him for a cause of action arising in the state in which he 
was appointed and in which the property in his possession is 
situated." Pages 136, 137. 

The court does not explain the precise ground of federal 
law upon which the state courts are bound by this rule. It 
seems, however, that the " full faith and credit " clause of 
the constitution is the true ground. If the appointing court 
has jurisdiction, its decree exempting the receiver from suit 
is, under this clause, entitled to the same force and effect 
elsewhere as at home. 

Where, by law and usage in the state of the appointment 
of a receiver, he is not exempt from suit, it follows that he 
is not exempt from suit in another state.* For the full 
faith and credit clause does not entitle a decree. of a state 
court to any greater force or effect elsewhere than it has 
by law or usage in the state of its rendition.* 

§ 66. Statutes relative to suits against receivers. — 
Some states have declared by statute that receivers may be 
sued without leave of the appointing court being first ob- 
tained.' 

Such statutes seem to be binding upon the local state 
courts, at least when the receiver was appointed by a court 
of the same state.* 

But when the receiver is appointed by a federal court, it 
has been decided that a local state statute of that character, 
even when it purports to apply to an appointment by any 
court, is not binding upon the federal courts.^ In the same 

1 Paige V. Smith, 99 Mass. 895. ana Statutes, 418 ; Act of March 4» 

'Public Works v. Columbia Ck)l- 1863. 

lege, 17 Wall 521, 529; Suydam v. <Ohio R> v. Fitch, 20 Ind. 498; 

Barber, 18 N. Y. 468. Louisville R'y v. Cauble, 46 Ind. 

'Miss. Act of Jan. 6, 1877; Ohio 277. 

Laws of 1872, p. 81, sec. 1 ; 8 Indi- ^See, also, Ohio B'y v. Fltob, tiM 

suprck 
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case it was also held that a case commenced in a state court 
without such prior leave of the appointing court would 
after removal to a federal court be dismissed for want of 
jurisdiction.* 

Congress has regulated this matter and changed the 
former rul^, so far as federal receivers are concerned, by 
the act of March 3, 1887, section 3, which declares: 

" That every receiver or manager of any property, ap- 
pointed by any court of the United States, may be sued in 
respect of any act or transaction of his in carrying on the 
business connected with such property, without the pre- 
vious leave of the court in which such receiver or manager 
was appointed ; but such suit shall be subject to the gen- 
eral equity jurisdiction of the court in which such receiver 
or manager was appointed, so far as the same shall be nec- 
essary to the ends of justice." * This statute authorizes suit 
against federal receivers in the state courts as well as in the 
federal courts, without prior leave of the appointing court.' 

iHale y. Duncan (U. a a Q, N. >24 Stat at Laige, 654. 
Dist MiB&X 7 Cent Law Jooiiia], ' McNulta t. Lochridge^ Ul U. a 
14& 827. 
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§ 67. Outline of chapter. — There are a few exceptional 
cases in which a non-resident of the state of process is not 
liable to suit therein against his will; and also some cases in 
which his property is exempt from attachment and execu-, 
tion. These privileges and immunities are accorded to him 
because of his non-residence, and they are not enjoyed by; 
residents of the state of process. Such are the cases when 
a non-resident is a witness or a party to a suit pending; or 
when h& has been brought within the jurisdiction by the. 
fraud or violence of the plaintiff. So, also, he. cannot be 
divested of his property by a grant of administration upon 
the supposition of his death, however long continued may 
be his absence. 

The cases in which foreign executors, administrators and 
receivers are exempt from suit have been stated in the pre- 
ceding chapter.^ 

§ 68. Non-resident's immunity as witness or party. — 
A non-resident witness or party to a suit is privileged from 

1 Chapter IV, §§57-«a 
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arrest in another suit, and from service of process, even 
without arrest, in another suit, while in attendance upon 
court and for a reasonable time in going and returning.^ 

The same rule applies to legislative hearings, where by 
the constitution and laws the legislature has jurisdiction of 
the matter; and if a non-resident party or witness be 
arrested on civil process after the hearing, but before he 
has had a reasonable time to return home, the court will 
discharge him on hcAeas corpus} 

The ground for this privilege is thus stated in two recent 
cases : " The protection against arrest which the law ex- 
tends to witnesses is for the benefit of parties to suits, to 
enable them more easily to obtain the testimony of wit- 
nesses, who might be reluctant to attend court if they 
were subject to arrest. A summons could not be served 
upon a witness residing out of the commonwealth ; and if 
he attends at all, his attendance is voluntary.'" "This 
immunity [of a non-resident j. does not depend upon statu- 
tory provisions, but is deemed necessary for the due ad- 
ministration of justice. It is not confined to witnesses, but 
extends to parties as well, and is abundantly sustained by 
authority." * 

§ 69. Modes of relief for breach of privilege.— The 
usual mode of relief for the non-resident witness or party 
whose immunity has been violated is by motion to set 
aside the service of process, or to dismiss the action or to 
discharge him from arrest.' The same result may be at- 

1 Hurst's Case, 4 Dallas, 887; Ex Shumway, 16 Gray (Mass.), 86; 

parte Hurst 1 Wash. C. G 186; Henegar v. Spangler, 29 Ga. 217; 

Parker v. Hotchkiss, 1 Wall Jr. 269 BaUinger v. Elliott, 72 N. G 596. 

(overruling Blight v. Fisher, 1 * Thompson's Case, 122 Mass. 428^ 

Peters, C. C. 41); In re Healey, 53 'May v. Shumway, 16 Gray 

Vt 694; Person v. Grier, 66 N. Y. (Mass.), 86, 87. 

124; Matthews v. Tufts, 87 N. Y. *Per Rapallo, J., for the court, in 

668 ; Halsey v. Stewart, 4 N. J. Law, Matthews v. Tufts, 87 N. Y. 568, 67a 

866; Dungan v. Miller, 87 N. J. « Person v. Grier, 66 N. Y. 124; 

Law, 182; Watson V.Superior Court, Matthews v. Tufts, 87 N. Y. 568; 

40 Mich. 729; Bridges v. Sheldon, 7 Halsey v. Stewart, 4 N. J. L. 866; 

Fed. Rep. 17, 43 ; MitcheU v. Huron Waterman v. Merritt, 7 R L 345, 
Circuit Judge, 53 Mich. 541 ; May v. 
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tained by petition alleging the facts ;•' or by a writ of habeas 
corpus in case of arrest.' If a lower court erroneously re- 
fuses to discharge the non-resident witness or party, a writ 
of mandamus will lie to it from a higher court to compel 
his discharge from arrest; or to set aside the service of 
civil process without arrest* 

If a non-resident witness or party to a suit has, while 
attending the trial of that suit, been served with civil pro- 
cess in another suit in a state court, he may also obtain 
relief by removing the cause from the state court to the 
proper federal court, and there move to set aside the serv- 
ice of summons. This method was successfully adopted in 
Atchison V. Morris^ 11 Fed. Eep. 582, decided by Drum- 
mond, 0. J., in the United States circuit court for the north- 
ern district of Illinois.* 

The safest way is for the non-resident to enter not a gen- 
eral but a special appearance in the state court, and then 
to move to set aside the service as soon as the cause is re- 
moved to the federal court ; for if he enters a general ap- 
pearance in the state court, or does not promptly object to 
the service after entry in the federal court, he may be 
deemed to have waived his exemption from process.^ But 
the mere fact that he filed in the state court a petition and 
bond for removal under the act of congress, without object- 
ing to the service in the state court, does not prevent him 
from objecting to the service when the cause is removed to 
the proper United States circuit court, nor amount to a 
waiver of his exemption.' If a non-resident is arrested on 
process from a state court while he is in attendance as a 
party or as a witness upon a federal court, the latter court 
will discharge him upon motion or upon habeas corpus? 

lln re Healey, 53 Vt 6»4 ^Matthews v. Puffer, 10 Fed. Rep. 

'Thompson's Case, 122 Mass. 42a 60& 

'Watson T. Superior Courts 40 ^ Atchison v. Morris, 11 Fed. Rep^ 

Mich. 729; Mitchell v. Huron Cut- 582; SmaU v. Montgomery, 17 Fed. 

cuit Judge, 58 Mich. 541. Rep. 865. 

4See^ also, Miner v. Markhafn, ? Hursf s Case, 4 Dallas, 887 ; a G. 

28 Fed. Rep. 887, 1 Wash. Q a 186; In re Reinit2^ 89 
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But if such non-resident has not been arrested, but has 
been served with a writ of garnishment from a state court, 
the federal court cannot set aside the service nor enjoin the 
plaintiff in that writ from proceeding in the state court, nor 
punish him for a contempt of the federal court. The two 
courts derive their powers from different sovereignties, 
and the acts of congress do not authorize the federal courts 
to interfere with the state courts in such cases.* 

§ 70. Waiver of privilege. — A non-resident witness' priv- 
ilege from judicial process may be waived by his not object- 
ing to the service promptly, or by not making the objection 
in the proper way, as well as by not making it at all. 

Thus, he waives his privilege by not proving the fact of 
non-residence in his first motion to set aside the service, and 
will not be allowed to prove that fact in a second motion 
filed without leave of court.^ 

§ 71. Member of congress. — ^A member of congress from 
one state is also privileged from arrest on civil process 
while passing through another state, both on his way to and 
returning from his congressional duties at Washington. 

The constitution expressly ordains that "Th6 senators 
and representatives . . . shall in all cases, except treason, 
felony and breach of the peace, be privileged from arrest 
during their attendance at the session of their respective 
houses, and in going to and returning from the same." * 

A liberal construction has been given to this clause, and 
it has been held to exempt a congressman not only from 
arrest, but also from service of civil process without arrest, 
and to extend to a delegate from a territory.* 

This rule is adopted to protect the rights of constituents. 
" It is just as necessary for the protection of the rights of 
the people that their representative should be relieved from 

Fed. Rep. 304; a Q 40 Alb. L. J. > Article I, section d 

223. * Miner v. Markham, 28 Fed. Rep. 

1 Ex parte Schulenburg, 25 Fed. 387 ; Doty v. Strong, 1 Finney 
Rep. 211. (WiaX 84. 

2 Matthews v. Puffer, 10 Fed. RepL 
600. 
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absenting himself from his public duties during the session 
of congress for the purpose of defending private suits in 
court, as to be exempt from imprisonment on execution," ^ 

The fact, however, that a man is a member of the legisla- 
ture of one state does not privilege him from arrest in an- 
other state. 

§ 72. Extradition and interstate rendition.— If a per- 
son charged with a crime committed in this country flees 
to a foreign country, which, in accordance with an extradi- 
tion treaty between the two countries, returns the accused 
to this country for trial, he can only be tried for a crime 
specified in the treaty, and a conviction of any other crime 
will be erroneous at least, and perhaps void.* 

If the accused be acquitted, he is entitled to a reasonable 
time after his discharge to leave the country, and if during 
such period he is arrested on process from a state court, 
the federal courts will discharge him on haheoB corpxia^ on 
the ground that he is held " in custody in violation of the 
constitution, or of a law or treaty of the linked States," 
within the meaning of the Eevised Statutes, section 753.' 

But if the accused person has been kidnaped in a foreign 
country and brought by force against his will to the state 
where the crime was committed, and tried and sentenced 
by a state court, the supreme court of the United States 
will not reverse the judgment of the state court, although 
an extradition treaty existed between the two countries, 
because such state decision is not contrary to any right 
secured to the accused under the constitution, laws or treaties 
of the United States.* 

Of course, if the treaty itself prohibits kidnaping, the 
case would be different.* 

And if the accused escapes to a sister state, and is there 

1 Per Mfller, J., in Doty v. Strong, U. a 407, 481 ; In re Reinitz, 89 Fed 
1 Pinney (Wis.), 84, 88. Rep. 204 ; a C. 40 Alb. L. J. 22a 

2 United States v. Rauscher, 110 <Ker v. lUinois, 119 U. a 480. 

U. a 407. 5 Mahon v. Justice, 127 U. a 700, 

VUnited States v. Rauscher, 119 714 
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found and unlawfully abducted to the state where the crime 
was committed, and held for trial by the state authorities, 
the federal courts cannot discharge him on habeas corpus; 
for he is not held " in custody in violation of the constitu- 
tion or of a law or treaty of the United States," within sec- 
tion 753 of the Eevised Statutes.^ 

Nor has the accused any remedy in the state court ; for 
the jurisdiction of the court in which the indictment is 
found is not impaired nor ousted by the manner in which 
the accused is brought before it.* 

§ 73. Fraud or violence vitiates civil process.— If a 
non-resident is brought within 'the jurisdiction by fraud or 
violence, he is not amenable to a civil suit by a person who 
was either party or privy to the fraud or violence ; for 
such fraud vitiates the process and deprives the plaintiff of 
its benefit.' 

But, generally, he is amenable to prosecution at the in- 
stance of persons not privy to the wrong; and particularly 
by the state for a crime committed within its limits, although 
the accused was unlawfully abducted from another state 
and brought back by its own citizens.* 

In Cook V. Browriy sujpra^ the defendants fraudulently 
and by concert of action induced the plaintiff to leave his 
home in Khode Island and come to Massachusetts, where 
they arrested him on a civil writ which they had previously 
prepared, on the ground that he was about to leave Massa- 
chusetts. To this first action. Cook, the plaintiff in the 
present action, appeared and pleaded to the merits, with- 
out pleading in abatement his illegal arrest; and judgment 

iMahonv. Justice, 127 U. a 700. Bates, 2 Aik. (Vt) 888; Stein v. 

2 State V. Smith, 1 Bailey (& C), Valkenhuysen, 1 EUis, B. & R 66. 
283; State v. Brewster, 7 Vt 118; |Ker v. lUinois, 119 U. a 436; 

State V. Ross, 21 Iowa, 467. Mahon v. Justice, 127 JJ. S. 700 ; 

5 Ckx)k V. Brown, 125 Mass. 503 ; Union Sugar Refinery v. Mathies- 

Wanzer v. Bright, 52 BL 85 ; Towns- son, 2 Cliflf. 304 ; State v. Smith, 1 

end V. Smitli, 47 Wis. 628; Dunlap Bailey (& C), 283; State v. Brews- 

V. Cody, 31 Iowa, 260 ; Duringer v. ter, 7 Vt lia See section 72, ante, 

Moschino, 93 Ind. 495 ; Steele v. on Extradition. 
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was rendered against him for part of the debt npon which 
he was arrested. Cook then sued in this second action for 
such arrest, and the court held that the arrest was illegal 
by reason of the fraud, and that the plaintiff could recover, 
notwithstanding the fact that he had submitted himself to the 
jurisdiction of the court in the first action without plead- 
ing in abatement his illegal arrest. 

§ 74. Effect of such Judgment In other states.— When 
a plaintiff fraudulently procures a court to exercise jurisdic- 
tion over a non-resident defendant, and obtains a judgment 
in evasion of the laws of the defendant's state, such judg- 
ment is not entitled under ^^ the full faith and credit " clause 
to be enforced in the courts of the defendant's state, and 
perhaps not in other states.^ 

In the well-considered Iowa case of Durdap v. Cody^ ubi 
9upra^ it appeared that the defendant was a citizen of Iowa, 
and, after an action had become barred under the limitation 
laws of Iowa, the plaintiff fraudulently enticed the defend- 
ant into Illinois for the purpose of obtaining jurisdiction 
there ; that the defendant was there served with process 
and made no defense; and that the plaintiff obtained a 
judgment upon which the present action was brought in 
Iowa. The supreme court of Iowa held, in an opinion by 
Chief Justice Day, that, as the Illinois judgment was based 
upon jurisdiction fraudulently procured by the plaintiff, and 
was in evasion of the laws of the defendant's state, the 
courts of Illinois would themselves perpetually enjoin the 
collection of the judgment ; that under the practice of Iowa 
the same result could be attained in an action at law upon 
the judgment ; that to so hold did not contravene the full 
faith and credit clause of the national constitution, and that, 
therefore, the plaintiff could not recover. 

This view is also supported by the New York case of 
Jackson v. Jackson^ 1 Johns. 424, in which it was held that 
a wife who fraudulently procured a Yermont court to exer- 

^Dunlap V. Cody, 81 Iowa, 260; Jackson v. Jackson, 1 Johns. (N. Y.) 
424; Sewall V. SewaU, 122 Mass. 156L 
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cise jarisdiction over her libel for divorce, and obtained a 
.divorce and alimony in evasion of the laws of New York, 
which was the parties' domicile, could not enforce the Ver- 
mont decree for alimony in the courts of New York.* 

Where, however, a defendant, who has been fraudulently 
decoyed out of his own state and sued in another state, vol- 
untarily confesses judgment therein, he is bound by the 
judgment, and it may be enforced against him in his own 
state, especially if no defense to the original demand be 
shown.* 

§ 75, General appearance no waiver of fi*aud. — The 
objection that the jurisdiction was procured by the plaint- 
ifiPs fraud, as by decoying a non-resident defendant into the 
state, is more serious than that of a mere defective service 
of process. The latter is waived by a general appearance, 
for it aflfects the defendant only; but the former objection 
is not so waived, because the fraud affects the integrity of 
the court's process, which the court is bound to protect and 
vindicate.' 

§ 76. Defendant's remedies for plaintiff's fi*aud.— In 
such case the non-resident defendant has a choice of several 
remedies : 

1. He may have the service set aside and the case dis- 
missed on the ground of fraud.* 

2. If the action is brought in a state court, he may remove 
it to a federal court (if it has jurisdiction), and there have 
the service of process set aside for the same reason. And 
his appearance in the state court to file a petition and bond 
for removal is no waiver of his objection.* 

8. He may appear and defend the action on the merits 
without objecting to the plaintiff's fraud, and can then 
bring and maintain an action against the former plaintiff 

iSee, also^ SewaU v. SewaU, 123 <Steiger v. Bonn, 4 Fed Rep. 17; 

Mass. 150. Townsend v. Smith, 47 Wi& 62a 

2Luckenbach v. Anderson, 47 P& ^ Blair v. Tuttle^ 6 Fed. Rep. 8d4 ; 

St 12a Atchison V. Morris, 11 Fed. Rep. 582 ; 

'Townsend v. Smith, 47 Wi&628» SmaU v. Montgomery, 17 Fed. Rep. 

627. 865. 
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for the fraud, even if he was unsaccessful in his defense 
apon the merits in the first action. He may also recover 
punitive damages.^ 

But in this case the judgment is conclusive upon the de- 
mand sued upon and adjudicated in the first action.' 

4. He may take no notice of the suit, and if the plaintiff 
obtains judgment and sues upon it in the defendant's state, 
the latter may avoid it and defeat the action, either by a 
bill in equity, or, where the local practice allows equitable 
defenses to actions at law, by plea filed in the action at law 
upon the judgment, stating the particulars of the fraud.' 

§ 77. Mode of impeaching Judgment of sister state for 
platntlfTs ftand, — In the federal courts and in many of 
the state courts, a judgment obtained in another state can- 
not be impeached for plaintiff's fraud in an action at law 
upon the judgment. A bill in equity is required.* 

Where, however, the local law allows equitable defenses 
to be pleaded in actions at law, such defense may be availed 
of to defeat an action at law on a judgment of a sister state 
{e. ff., that it was obtained by plaintiff's fraud), even if the 
state in which the judgment was rendered requires such 
equitable matters to be proved or availed of by a bill in 
equity. • Every state has the power to regulate the prac- 
tice of its own courts in this respect ; and such a decision 
does not fail to give "full faith and credit," or due force 
and effect, to the judgment of the other state. The form 
of granting relief is immaterial ; * and that a judgment ob- 
tained by plaintiff's fraud may be enjoined in equity is 
undoubted.* 

iCook V. Brown, 125 Mass. 503; 98; Embry v. Palmer, 107 U. a 8, 

Wanzer v. Bright, 53 lU. 85 ; Steele 13 ; Pearce v. Olney, 20 Conn. 544 ; 

V. Bates, 2 Aik. (Vt) 88a Benton v. Burgot, 10 a & R (Pa.) 

s Luckenbach v. Anderson, 47 P& 240 ; Anderson v. Anderson, 8 Ohio, 

St 128. 108; Engel v. Scheuerman, 40 Ga. 

SDunlap v. Ckxly, 81 Iowa, 260. 206. 

See the f oUowing section and cases & Rogers v. Gwinn, 21 Iowa, 58 ; 

cited. Dobson v. Pearce, 12 N. T. 155; 

4 Christmas v. Rnssell, 5 WalL Brown v. Parker, 28 Wis. 21. 

290; Metcalf v» WiUiamsi, 104 U. a «Pear6e v. 01n^» 20 Conn. S44; 
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It seems that a distinction shoald be made between the 
ordinary case of a judgment obtained by fraud, where the 
fraud does not affect the jurisdiction of the court, and 
the case where the court is induced by the plaintiff's fraud 
to exercise jurisdiction over a case of which by law it has 
not jurisdiction. In the former case the judgment is en- 
titled to the same force and effect in other states which it 
has at home, because rendered with jurisdiction ; and there- 
fore it cannot be impeached or set aside for any cause 
which is not a sufficient cause at home.^ 

But in the latter case, the plaintiff's fraud defeats the ju- 
risdiction, and deprives him of the right to enforce the 
judgment, and disentitles the judgment to full faith and 
credit in the courts of other states and in the federal courts. 
In the latter courts, therefore, the judgment may be im- 
peached or disregarded, even for a cause which is not suffi- 
cient in the state of rendition, without violating the " full 
faith and credit '* clause.' 

§ 78. Administration on estate of living person is 
void. — A non-resident while alive cannot be divested of his 
property in a state, however long a period he n^-y be ab- 
sent from that state, by the grant of letters of administra- 
tion on his estate, under the belief that he is dead.' 

The question has generally arisen between savings banks 
and their depositors, who have returned and claimed their 
money after the bank has paid the deposit to an adminis- 
trator. 

The state courts have generally decided that the bank 
was liable to the depositor, on the ground that a probate 
court has no jurisdiction of the estate of a living person, 

Engel Y. Scheuerman, 40 Ga. 206 ; Mass. 156 ; Yose v. Morton, 4 Ciish. 

Metcalf V. Williams, 104 U. a 03; (Mass.) 27. 

Phillips V. Negley, 117 U. a 665. » Jochumsen v. Suffolk Sav. 

lEmbry V. Palmer, 107 U. S. 8; Bank, 8 AUen (Maa3.X 87; Melia 

Renaud v. Abbott, 116 U. a 277, v. Simmons, 45 Wia 884; Lavinv. 

288, 289. Emigrant Sav. Bank, 18 Blatch. 1 ; 

3 Jackson v. Jackson, 1 John& Griffith v. Frazier, 8 Cranch, 0, 28. 
(N. Y.) 424; Sewall v. Sewall, 122 
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and that therefore the letters of administration were noU 
and void and did not justify the bank in making the first 
payment to the administrator.^ 

Thus, in Jochumsen v. Suffolk Savings Bcmk^ supraj the 
plaintiff deposited $150 with the defendant bank in 1848, 
and shortly afterwards went to California and was not 
heard of in Massachusetts for twelve years, when he sud- 
denly reappeared. About one month before his return, A. 
was appointed administrator of his estate, and the defend- 
ant bank paid A. the deposit. The supreme court of Massa- 
chusetts held that the bank must pay the money over 
again to the plaintiff, as the letters of administration were 
null and void for want of jurisdiction in the probate court. 

§ 79. Statutes authorizing grant of administration 
after three years* absence. — For the purpose of protect- 
ing savings banks and other debtors of non-residents in such 
cases, some states have enacted that if any person should 
be absent from the state for three years or more, without 
due proof of his being alive, administration might be granted 
on his estate as if he were dead.' 

Under a statute of this character the court of appeaJs of 
New York has held (three judges dissenting) that a pay- 
ment by the savings bank to such administrator was valid 
on the ground of an equitable estoppel operating against 
the depositor, and that the bank was not afterwards liable 
to the depositor.* 

The better view, however, seems to be contrary to this 
decision on the ground that such state statutes and probate 
decrees deprive the non-resident depositor of his property 
without due process of law, contrary to the fourteenth 
amendment. ^This view is convincingly stated and elab- 
orated by Judge Choate in the following case decided in 
the United States circuit court for the southern district of 
New York in 1880. 

1 See cases cited above. 'Boderigas v. East Bxver Sav. 

2 Rhode Island Pub. Stat, tit H iDflt, 68 N. T. 46a 
cK 1S4, sec. 8; New York, 3 R a, 

li, sees. 28, 26. 
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In Lamn v. Emigra/rvt Industrial Savings BanJc^ 18 
Blatch. 1, it appeared that in 1866 the plaintiff deposited 
money with the defendant bank in New York; that in 1867 
he left his home in Bhode Island and went to California; 
that in 1877 A. obtained letters of administration on his 
estate in Bhode Island under General Statutes, title 24, 
chapter 173, section 8, which enacted that, if any person 
should be absent for three years without due proof of his 
being alive, administration might be granted on his estate 
as if he were dead. The surrogate of New York granted 
A, ancillary letters of administration based on the Khode 
Island letters, and on these letters the defendant bank paid 
A. the deposit. In 1879 the plaintiff returned to Ehode 
Island and brought this suit. 

Held, by Choate, J. : 

1. That such state statutes, as applied to living persons, 
deprived them of their property without due process of 
law, and were therefore unconstitutional and void, as con- 
trary to the fourteenth amendment. 

2. That therefore the letters of administration were null, 
and did not justify the bank in paying A. the money. 

3. The fact that the court of appeals of New York had 
decided in Roderigds v. East River Savings Inatitutiim^ 63 
N. Y. 460, that under similar statutes of New York sach a 
payment was valid, was not a rule of decision binding on 
the federal court, because it involved a constitutional right. 

4. Therefore the plaintiff was entitled to recover princi- 
pal and interest and costs. 

Perhaps a savings bank can protect itself against double 
payment as to subsequent deposits by adopting a by-law to 
the effect that if the depositor fails for three years to notify 
the bank of his continuance in life, its payment to such an 
administrator as agent or representative shall discharge its 
debt to him. Such a by-law seems to be reasonable, and if 
brought home to the depositor ought to relieve the bank 
from double payment. His failure to notify the bank, 
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under the circumstances, should be deemed equivalent to 
his assent to the bank's payment to the administrator as 
his agent or attorney in fact.^ 

1 See Giimian v. Union Canal Ca, 109 U. a 401 ; Vance v. Vance, 108 
U. & 614. 
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§ 80. Contents and object of chapter.— With the excep- 
tion of the following section, which states the general rale 
that the federal conrts adopt and follow the laws of the 
states in which they sit, this chapter contains brief state- 
ments of the leading points of law and practice npon which 
the federal law, as administered by the federal courts, dif- 
fers from the law of some or of all the states, as adminis- 
tered in the state conrts. The principal object is to assist 
parties in making a selection between state and federal 
conrts, when one party is a non-resident of the state of pro- 
oess; bat it is also hoped that a statement of the conflicts 
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now existing between state and federal law will aid in pro- 
ducing harmony and aniformity in the future, by the vol- 
untary adoption of the better rule. 

§ 81. General rale that federal courts follow state 
laws. — The right to choose between a state court and a 
federal court is often very valuable, and sometimes de- 
cisive of the case. This is so whenever the decisions of the 
state and federal courts are opposed on the question in- 
volved in the case. As a general rule the federal courts 
are bound to follow the laws of the states in which they sit.* 

This rule is based upon the act of congress providing 
that "the laws of the several States, except where the 
constitution, treaties or statutes of the United States other- 
wise require or provide, shall be regarded as rules of de- 
cision in trials at common law in the courts of the United 
States, in cases where they apply." ' 

The language of the statute limits its application to cases 
of trials at common law. It does not apply to the federal 
courts sitting in equity or admiralty ; nor to criminal of- 
fenses against the United States.' 

Although the federal courts sitting in equity are not 
bound by statute to foUow the local state law, yet they 
will often do so, and this is especially true in cases relating 
to land situated within the state.* 

Thus, in Brine v. Insv/r<mce Co.^ mpra^ a biU in equity 
to foreclose a mortgage on land in Chicago was filed in 
a federal court sitting in Illinois, which had previously 
adopted as a rule of practice that a mortgagor was not en- 
titled to redeem at any time within twelve months after 

1 Norton v. Shelby County, 118 • Liverpool Steam Ca v, Phenix 
U. a 426 ; Bucher v. CheBhire R*y» I°8- Ca, 129 U. S. 8»7, 448 ; Bucher 
125 U. a 665 ; Burgess v. Seligman, v, Cheshire R. R. Co., 125 U. a 555, 
107 U. a 20; Brine v. Insurance 582; Smith v. Railroad Co., 99 XL a 
Ca, 96 U. a 627; Leffingwell v. 898; United States v. Reid, 12 How. 
V^arren, 2 Black, 599. 861. 

2 U. a Rev. Stat, sea 721 ; sec. 84 « Brine u Insurance Co, 96 U. a 
of the Judiciary Act of 1789, 1 Stat 627. 

92L 
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the foreclosure sale, which right of redemption was ex- 
pressly given by a statute of Illinois in force when the con- 
tract of mortgage was executed. The lower court decided 
against the mortgagor, but the supreme court reversed that 
judgment, and held that the laws of the state in which land 
is situated control exclusively its descent, alienation and 
transfer; that the right of redemption given by statute 
conferred a substantial right, which constituted a rule of 
property within the state and was binding upon the fed- 
eral courts sitting in equity, notwithstanding a rule of prao- 
tice to the contrary. 

The decisions of the highest state court in regard to the 
construction, the validity or the meaning of its constitu- 
tion or statutes are deemed the " laws " of that state within 
the meaning of the act of congress, and are generally bind- 
ing upon the federal courts i^itting in that state as ^^ rules 
of decision."^ 

But the federal courts will not follow such state decis- 
ions, " where the constitution, treaties or statutes of the 
United States otherwise require or provide." Thus, if the 
local state court construe a state statute or constitution in 
such a way as to impair the obligation of a contract, or to 
deprive a person of his property without due process of 
law, the federal courts will disregard the state decisions 
and maintain the person's constitutional rights.* 

EXCEPTIONa 

§83. Exception 1. General commercial law. — There 
are, however, some far-reaching exceptions to the rule that 
the federal courts are bound to follow the local state laws, 
even when the constitution, treaties or statutes of the 

1 Chicago Union Bank v. Kansas 2 Black, 599 ; Luther v. Borden, 7 

City Bank, 136 U. S. 223 ; Bucher v. How. 1, 40. 

Cheshire R'y, 125 U. a 555, 582; ^Butz v. Muscatine, 8 Wall. 575; 

Post V. Supervisors, 105 U. S. 667 ; Seibert v. Lewis, 122 U. S. 284, 298- 

Norton v. Shelby County, 118 U. a 300; Gelpcke v. Dubuque, 1 WalL 

426, 439-440 ; Leffing well v. Warren, 175 ; Lavin y. Emigrant Sav. Banlc^ 

18 Blatch. 1. 
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United States do not otherwise require or provide, and 
the result is a deplorable conflict of decisions. Where 
such conflicts exist between the federal and state courts, the 
question as to which court shall try the case is very impor- 
tant to the parties. If the state court favors the plaintiflTs 
view of the law, it is to his advantage to have the case tried 
in that court, and to the defendant's advantage to have it 
tried in the federal court. 

Upon questions of general coramercial law the federal 
courts are not required to follow the law of the state in 
which they sit. On the contrary, it is a duty of the federal 
courts to exercise an independent judgment upon such ques- 
tions; for the very object of creating the federal courts 
was to protect citizens of other states from sectional views 
and local prejudice.^ 

§ 83. (a) Transfer of negotiable paper as payment of or 
security for pre-existing debt. — The federal courts hold 
that the transfer by indorsement to a creditor before ma- 
turity of negotiable paper, merely as collateral security 
for or as payment of a pre-existing debt, although made 
without an express agreement for indulgence, is a transfer 
in the usual course of business, which protects the holder 
from prior equities or defenses between antecedent parties, 
unless he had actual notice of such equities.* 

The state courts of New York' and Pennsylvania* have 
held the contrary, namely, that a transferee of negotiable 
paper before maturity, who takes it in payment of or as 
security for a pre-existing debt, is not a holder for value in 

1 Burgess v. Seligman, 107 U. B. 103 U. a 14; American Pile Ca v. 

20, 84; Railroad Co. v. National Garrett, 110 U. & 288, 2d4; Swift v. 

Bank, 102 U. a 14 ; Swift v. Tyson, Tyson, 16 Peters, 1. 

16 Peters, 1; Tilden v. Blair. 21 »Coddington v. Bay, 20 Johns. 

WaU. 241 ; Gates v. National Bank, 637; Lawrence v. Clark, 36 N. Y. 

100 U. a 239; Carpenter v. Provi- 128; Moore v. Ryder, 65 N. Y. 438; 

dence Ins. Ca. 16 Peters, 495; Phoenix Ins. Co. v. Church, 81 

Robinson v. Commonwealth Ins. N. Y. 218. 

Ca, 3 Sumner, 220. «Royer v. Keystone Nat Bank^ 

3Raih:oad Ca t. National Bank, 88 Pa. St 24a 
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the usual course of trade, so as to be free from equities be- 
tween the original parties, but is subject to such equities. 

As this is a question of general commercial law, the fed- 
eral courts sitting in New York and Pennsylvania are not 
obliged to follow the state courts, even if the contract was 
made and payable in the state of process.^ 

Therefore the plaintiff will succeed if the action be tried 
in a federal court, and the defendant wiU succeed if it be 
tried in a state court. 

§84. (b) Municipal bonds irregularly issued.— The 
federal courts hold that a municipal bond in the hands of a 
lona fide holder for value is not vitiated by the mere fact 
that the election at which the issue of the bonds was au- 
thorized was presided over and the returns made by a 
moderator chosen by the electors present, instead of by the 
supervisor, assessor and collector, as provided by the stat- 
ute ; provided, that the bonds recite that they are duly 
issued in compliance with the vote of the legal voters of 
the township, and this fact is certified by the proper au- 
thorities on the face of the bonds.^ 

Such a departure from the mode prescribed by the stat- 
ute is a mere irregularity, and does not render the bonds 
absolutely void, nor defeat an action against the town by a 
non-resident holder for value before maturity. 

The state courts of Illinois, however, hold that bonds so 
issued are void even in the hands of a hona fide holder, on 
the ground that such an election is void, and the issue of 
such bonds is without authority of law.' 

§ 85. (c) Exemption from liability for negligence by 
contract. — The federal courts hold that a stipulation in a 
bill of lading exempting a common carrier from liability 
for negligence of his servants is contrary to public policy 
and void, and therefore constitutes no defense to an action 

1 Railroad Ck). v. National Bank, < Lippincott v. Town of Pana, 92 
102 U. S. 14. DL 24. 

2 Pana v. Bowler, 107 U. a 529, 
688-541. 
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for negligence, although deemed a defense in the local state 
courts.* 

The contrary rule prevails in New York.* 

Forepimgh v. Ddawa/re Ry^ 128 Pa. St. 217, contains an 
interesting discussion of this point. The contract of car- 
riage was made in New York, was to be wholly performed 
in that stat^, and the loss occurred therein by reason of the 
defendant's negligence. A clause of the contract, in con- 
sideration of reduced freight rates for the plaintiff's circus, 
released the railway company from damages to the plaint- 
iff's property caused by defendant's negligence. In New 
York this clause is valid, while in Pennsylvania it is con- 
trary to public policy and void. The Pennsylvania court 
held, upon principles of interstate comity, that as the clause 
was valid in the state where the contract was made and was 
to be performed, it must be regarded as valid also in Penn- 
sylvania; that the decisions of the New York courts gov- 
erning commercial contracts made and to be performed in 
that state are just as binding as decisions based on local 
statutes; and that the plaintiff could not recover.' The 
opinion intimates that an opposite construction of such a 
New York contract would impair its obligation. 

§ 86. (d) Payment by note. — " By the general commer- 
cial law, as well of England as of the United States, a 
promissory note does not discharge the debt for which it is 
given unless such be the express agreement of the parties ; 
it only operates to extend until its maturity the period for 
the payment of the debt. The creditor may return the note 
when dishonored, and proceed upon the original debt. The 

1 Liverpool Steam Ca v. Phcsnix M& 228 ; School District v. Boston 

Ins. Co., 129 U. S. 897, 443; Rail- R'y, 102 Mass. 55a 

road Ck>. V. Lockwood, 17 Wall. 857, ^Cragin v. N. Y. Cent R'y, 51 

868; Smith v. Alabama, 124 U. a N. Y. 61; Mynard v. Syracuse R'y, 

465, 47a Accord: Pennsylvania 71 N. Y. 180; Spinetti v. Atlas 

R'y V. Henderson, 51 Pa. St 315; Steamship Co., 80 N. Y. 71; WU- 

Famham v. Camden R'y, 55 Pa. St son v. N. Y. Cent R'y, 97 N. Y. 87. 

53; Cleveland R'y v. Curran, 19 'Same point, Knowlton v. Erie 

Ohio St 1 : Sager v. Portsmouth, 31 R'y, 19 Ohio St 260. 
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acceptance of the note is considered as accompanied with 
the condition of its payment." * 

In Massachusetts and some other states the state courts 
hold that the mere acceptance of a note for the amount of 
a debt raises a presumption of payment, which prevents 
the creditor from suing on the original debt, even after the 
note has been dishonored, unless he can overcome the pre- 
sumption of payment by proof that it was not the inten- 
tion of the parties that the note should be taken as pay- 
ment of the debt.* 

§ 87. Exception 2. General jurisprudence.— Upon 
questions of general jurisprudence, as distinguished from 
local law, the federal courts are not required to follow the 
law of the state in which they sit.' 

The federal courts hold that " county orders " or bonds 
issued in pursuance of a state statute, in aid of a railroad 
company running through the county, are not void, nor is 
the statute unconstitutional as imposing a tax for a pri- 
vate purpose. As it is a question of general jurisprudence 
whether a use is public or private, the federal courts are not 
bound to follow the state courts.* 

The contrary has been decided in Wisconsin.* 

The federal courts hold that, in the absence of a special 
agreement, a railroad company which receives freight for 
transportation over its own line and connecting lines does 
not render itself liable for losses occurring beyond its own 
line by merely accepting a through fare and giving a re- 

iPer Mr. Justice Field, for the 126; Myrick v. Michigan Central 

court, in The Kimball, 8 WalL 87, R R, 107 U. a 103, 109; Burgess 

45; Segrist v. Crabtree. 181 U. & v. Seligman, 107 U. a 20, 88; Chi- 

287, 290; Lyman v. United States cagoCity v. Robbina, 2 Black, 418; 

Bank, 12 How. 225, 243. Hough v. RaQway Ca, 100 U. a 

«Ely V. James, 123 Mass. 86, 44, 218, 226; Clark v. Bever, 189 U. a 

and cases cited; Green v. Russell, 96, 116. 

132 Mass. 536; Melledgev. Boston *01cott v. Supervisors, 16 WalL 

Iron Co., 5 Cush. (Mas&) 158. 678, 689. 

'Olcott V. Supervisors, 16 Wall. * Whiting v. Sheboygan R'y, 25 

678, 689 ; Manhattan Life Insurance Wi& 167. 
COi T. Broughton, 109 U. a 121, 
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ceipt for the goods which are marked for a particular place 
on a connecting line.* 

The state courts of Illinois hold the contrary.* 

As this is a question of general law or jurisprudence, the 
federal courts sitting in Illinois are not bound to follow the 
state law.' 

§ 88. Exception 3. Conflicting decisions of the same 
state court. — If when made a contract was valid accord- 
ing to the latest state decisions, construing its own consti- 
tution or statutes, the federal courts will not follow state 
decisions rendered since the making of the contract in suit, 
overruling the former decisions and holding the contract 
invalid ; but they will uphold and enforce such contracts, 
in accordance with the law as declared when the contracts 
were made.* 

§ 89. Toluntary payment to foreign executor or ad- 
ministrator. — The federal courts hold that voluntary pay- 
ment in a debtor's state to a foreign executor or admin- 
istrator, who has not taken out ancillary letters, discharges 
the debt and frees the debtor from liability to a domestic 
executor or administrator who is subsequently appointed. 
The fact that the rule of the local state courts is the con- 
trary is immaterial and does not change the result in the 
federal courts.* 



1 Myrick v. Michigan Central R 
R Co, 107 U. a 102. 

3 Illinois Central R'y v. Franken- 
berg, 54 m 88 ; Illinois Central R'y 
Y. Johnson, 84 lU. 88a 

* Myrick v. Michigan Central R 
R Ca, 107 U. a 102. 

*Grelpcke v. Dubuque, 1 Wall 
175 ; bloott V. Supervisors, 16 Wall 
678, 690, 691; Douglass v. Pike 
County, 101 U. S. 677, 686; Lou- 
isiana V. Pilsbury, 105 U. a 278, 
294, 295b The true ground of this 
disregard of state decisions is not 
entirely free from doubt The 



author inclines to the view, how- 
ever, that the true ground is that 
such overruling state decisions, 
rendered after the making of the 
contract in suit, impair the obliga- 
tion of the contract and violate the 
national constitution; and there- 
fore the laws of the several states 
are not ''rules of decision" in the 
federal courts, because the constitu- 
tion "otherwise requires or pro- 
vides." See ch. m, ante, §§ 82-34. 
»Wilkins v. EUett, 9 WaU. 740; 
a C«, 108 U. a 256. See^ also, §52, 
ante. 
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In some states the contrary has been decided by the local 
courts.* 
§ 90. Burden of proof in action for negligence.— The 

federal courts hold that the burden is upon the defendant 
to prove that the plaintiff was guilty of such contributory 
negligence as to preclude a recovery for the defendant's 
negligence.* 

The following state courts hold that the burden of proof 
is upon the plaintiff to show that he was free from con- 
tributory negligence: Massachusetts,' Maine,* Connecticut,* 
New York,* Illinois ^ and Indiana.* 

A non-resident plaintiff who fears the defense of contribu- 
tory negligence therefore stands a better chance of success 
in a federal court than in any of the above state courts. 

§ 91. Surgical examination of injured plaintiff. — In an 
action for personal injuries, the federal courts have no 
power to order the plaintiff to submit his person to a sur- 
gical examination in advance of the trial. This is not a 
question which is governed by the law or practice of the 
state in which the trial is had, but depends upon the power 
of the national courts under the constitution and laws of 
the United States. Hence, they will not foUow the local 
law.' The same rule prevails in lUinois ^® and in New York." 

But the contrary rule prevails in lowa,^* Ohio," Kansas," 

1 Young V. O'Neal, 8 Sneed •Union Pacific R*y v. Botsford, 
(Tenn.). 55; Bartiett v. Hyde, 8 141 U. S. 250. 

Ma 490. See, also, Pond v. Make- w Parker v. Endow, 108 BL 272. 

peace, 2 Met (Mass.) 114 ; § 53, ante. n Roberts v. Ogdensburgh R'y, 29 

2 Railroad Go. v. Gladmon, 15 Hun, 154 ; Neuman v. Third Av- 
WalL 401 ; Indianapolis Ca v. Horst^ enue R'y, 18 Jones & Spencer, 412 ; 
93 U. S. 291 ; Northern Pacific R'y McQuigan v. Delaware R'y, 129 
V. Mares, 123 U. S. 710. N. Y. 50; S. C, 45 Alb. L.* J. 68 

8 Murphy v. Deane, 101 Mass. 455^ (overruling Walsh v. Sayre, 52 

*Merrillv. Hampden, 26 Ma 234. How. Prac 334); McSwyny v. 

» Park V. O'Brien, 23 Conn. 889. Broadway R'y, 27 N. Y. St Rep. 363. 

«CordeU v. N. Y. Cent R'y, 75 i^Schroeder v. Chicago R'y, 47 

N. Y. 330. Iowa, 375. 

7 Dyer V. Talcott, 16 BL 800. "Miami Ca v. Baily, 37 Ohio St 

8 Evansville R'y v. Hiatt, 17 Ind. 104. 

102L 1* Atchison R'y v. Thul, 29 Kan. 

466. 
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Wisconsin,* Minnesota,* Nebraska,' Missouri,* Arkansas,' 
Texas,' Georgia' and Alabama.' 

§ 92. Charging Jury upon matters of fa^t. — Many states 
have statutory or constitutional provisions declaring in ef- 
fect that judges shall not charge juries with regard to 
questions of fact, nor express their opinions upon matters 
of fact, but shall confine the charge to matters of law. 
Such provisions of law are binding upon the local state 
courts ; • but they are not binding upon the federal courts 
sitting within the state. This is a matter relating to the 
personal conduct of the judge in the discharge of his sepa- 
rate functions. It is not a matter of practice^ pleading nor 
a form nor made of proceeding within the meaning of those 
terms as contained in the Federal Practice Act of June 1, 
1872, section 5 (17 Stat, at Large, 197; R. S., § 914).>» 

In delivering the opinion of the court in Vickahurg Ry v. 
PuVnam^ 118 U. S. 546, at 553, Mr. Justice Gray says upon 
this subject : " In the courts of the United States, as in those 
of England, from which our practice was derived, the judge, 
in submitting a case to the jury, may at his discretion, 
whenever he thinks it necessary to assist them in arriving 
at a just conclusion, comment upon the evidence, caU their 
attention to parts of it which he thinks important, and ex- 
press his opinion upon the facts; and the expression of 
such an opinion, when no rule of law is incorrectly stated, 
and all matters of fact are ultimately submitted to the de- 
termination of the jury, cannot be reviewed on writ of 

1 White T. Milwaukee R'y> ^^ "Richmond R'y v. Childress, 83 
Wia 53a Ga. 719. 

2 Hatfield v. St Panl R'y» 83 « Alabama Ry v. Hill, 90 Ala. 71. 
MimiL 180. 9 Commonwealth v. Barry, 9 

» Stuart V. Havens, 17 Neb. 211. AUen (Mass-X 276 ; Commonwealth 

« Owens V. Elansas City R'y» 95 v. Foran, 110 Mass. 179 ; Randolph 

Ma 169, Tutually overruling Loyd v. McCain, 84 Ark. 696; Chambers 

V. Hannibal R'y, 58 Ma 509. v. People, 105 HI. 409, 417. 

» Sibley v. Smith, 46 Ark. 276. w Nudd v. Burrows, 91 U. a 426 ; 

< Missouri Paoifio R'y v. Johnson, Indianapolis R'y v. Horst, 98 U. & 

72 Texsflb 96, 291 ; St Louis R'y v. Vicken^ 122 

u.a86a 
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error. . . . The powers of the courts of the United 
States in this respect are not controlled by the statutes of 
the state forbidding judges to express any opinion npon the 
facts." 

Even in the state courts, a statute of this nature does not 
prevent the presiding judge from directing a verdict when 
the facts are undisputed. In directing a verdict under such 
circumstances the judge merely declares the legal effect of 
admitted facts ; which is clearly within the province of the 
court. This does not substitute the decision of the court 
for the decision of the jury upon controverted questions of 
fact.i 

§ 93. Ordering a Judgment of nonsnit. — In many state 
courts the practice prevails of ordering a judgment of non- 
suit against the plaintiff when his evidence is insufficient, in 
the opinion of the presiding judge, to sustain a verdict in 
his favor. Prior to the act of congress of June 1, 1872 
(R S., § 914), the federal courts had no power to order a 
nonsuit without the plaintiffs acquiescence.^ But under 
this act of congress the federal courts now possess the 
power to order a nonsuit under such circumstances, and 
they are authorized so to do when sitting in a state where 
that practice prevails in the local tribunals, for it falls 
within the terms of the statute which require those courts 
to conform, as near as may be, to the " practice, pleading 
and forms and modes of proceeding " existing in the courts 
of the state within which the trial is had.' 

But " it is doubtless within the authority of the presid- 
ing judge, and is often more convenient, in order to prevent 
the case from being brought up in such a form that the 
judgment of the court of last resort will not finally deter- 
mine the rights of the parties, to adopt the course of direct- 

1 Todd V. Old Colony R'y, 7 AMen Silsby v. Foote, 14 How. 218 ; Castle 

(Mass.), 207; Poleraan v. Johnson, v. Bollard, 28 How. 172, ISa 
84ia269. s Central Transportation Ca v. 

3 Elmore v.GTymes,l Peters, 469; Pullman's Car Ca, ia9n,a24. 
Crane v. Morris, 6 Peters, 59% 009; 
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ing a verdict for the defendant and entering judgment 
thereon." * 
§ 94. Setting up equitable defenses iu actions at law.— 

In the federal courts equitable defenses cannot be shown in 
actions at law ; legal defenses only can be interposed. " If 
the defendant have equitable grounds for relief against the 
plaintiff, he must seek to enforce them by a separate suit 
in equity. If his equitable grounds are deemed sufficient, 
he may thus stay the further prosecution of the action at 
law or be furnished with matter which may be set up as a 
legal defense to it." Nor is this rule changed by the fact 
that the federal court sits in a state where the law and 
practice allows equitable as well as legal defenses to be set 
up in actions at law. The federal court is not bound to 
conform to the local practice upon this point.^ 

§ 96. Historical sketch of the manner of acquiring 
federal jurisdiction. — " The framers of the constitution, in 
establishing the federal judiciary, assumed that it would 
be governed in the administration of justice by those set- 
tled principles then in force in the several states, and pre- 
vailing in the jurisprudence of the country from which our 
institutions were principally derived. Among them none 
were more important than those determining the manner 
in which the jurisdiction of the courts could be acquired. 
This necessarily depended upon the nature of the subject 
upon which the judicial power was called to act. If it was 
invoked against the person, to enforce a liability, the per- 
sonal citation of the defendant or his voluntary appear- 
ance was required. If it was called into exercise with refer- 
ence to real property by proceedings in rem^ or of that 
nature, a different mode of procedure was usually necessary, 
such as a seizure of the property, with notice, by publica- 
tion or otherwise, to parties having interests which might 
be affected. The rules governing this matter in these and 
other cases were a part of the general law of the land, es- 

1 Ibid, per Mr. Justice Gray, for ^ Northern Pacific R'y v. Paine^ 
the courts at page 4a 119 U. a 661. 

7 
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tablished in our jurisprudence for the protection of rights 
of persons and property against oppression and spoliation. 
And when the courts of the United States were invested 
with jurisdiction over controversies between citizens of 
different states, it was expected that these rules would be 
applied for the security and protection of the non-resident 
citizen. The constitutional provision owed its existence to 
the impression that state prejudices and attachments might 
sometimes affect injuriously the regular administration of 
justice in the state courts. And the law of congress which 
was passed to give effect to the provision made it optional 
with the non-resident citizen to require a suit against him, 
when commenced in a state court, to be transferred to a 
federal court. This power of removal would be of little 
value, and the constitutional provision would be practically 
defeated, if the ordinary rules established by the general 
law for acquiring jurisdiction in such cases could be 
thwarted by state legislation or the decisions of the local 
courts. In some instances the states have provided for 
personal judgments against non-residents without personal 
citation, upon a mere constructive service of process by 
publication ; but the federal courts have not hesitated to 
hold such judgments invalid.' So, on the other hand, if 
the local courts should hold that certain conditions must be 
performed before jurisdiction is obtained, and thus defeat 
rights of non-resident citizens acquired when a different 
ruling prevailed, the federal courts would be delinquent in 
duty if they followed the later decision." * 

§ 96. Mode of acquiring Jurisdiction in state courts. — 
It follows from the principles of the preceding section that 
though a state judgment be regarded as void, for want of 
jurisdiction in the local state courts, it may nevertheless be 
regarded as valid in the federal courts sitting in the same 
state. The result is that the plaintiff may recover in one 

1 ating Pennoyer v. Neff, 95 U. S. court, in Mohr v. Manierre, 101 U. S, 
714 417,421-4221 

2 Per Mr. Justice Field, for the 
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court and the defendant in the other upon the same state 
of facts. Moreover, unless a federal question be involved, 
th^e is no common tribunal with power of ultimate deois- 
ion between the conflicting decisions of federal and state 
courts. This rule is extremely embarrassing, especially in 
cases relating to the title to land. 

Thus, in Mohr v. Tuli/p, 40 Wis. 66, decided by the 
supreme court of Wisconsin in 1876, it was held that a sale 
of a lunatic's land upon the order of a county court was 
void and passed no title to the purchaser, because the order 
of sale was made without jurisdiction, in that notice was 
not published for the length of time required by the local 
statutes of Wisconsin. It therefore held that the lunatic, 
after the proceedings and commission in lunacy were super- 
seded, could recover from the purchaser the land sold. 

But in a later case by the same plaintiff,^ which was re- 
moved to the United States circuit court for the Wisconsin 
district, and which involved the validity of the same guard- 
ian's sale, but was brought to recover another part of the 
premises sold, the supreme court of the United States held 
that, as against the lunatic owner, the county court had 
jurisdiction to order the sale ; that its license to sell was 
not rendered invalid by reason of the insuificient publica- 
tion of notice of the hearing; that the sale passed a good 
title to the purchaser, and that the plaintiff could not re- 
cover. The court placed its decision upon the ground that 
the only object of publishing notice was to protect parties 
having an adverse interest to the lunatic, and that, as 
against the lunatic, publication was not essential to the 
jurisdiction of the county court. He stood in the position of 
plaintiff, and could no more complain of insufficient notice 
of his own matter than a plaintiff in an ordinary action can 
complain of insufficient notice to the defendant. "The 
o-bject of notice or citation in all legal proceedings is to 
afford to parties having separate or adverse interests an 
opportunity to be heard. It is not required for the protec- 

1 Mohr V. Manierre^ 101 U. a 417. 
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tion of the applicant or suitor." The federal court, there- 
fore, refused to follow the rule of the state court and fol- 
lowed its own earlier decision of Chrignon v. Astor^ 2 How. 
319.1 

A few years afterward, the Wisconsin court voluntarily 
overruled its former decision in MoKr v, Tulip^ supra^ and 
followed the rule laid down by the federal court.* 

§ 97. Selection of state court. — It is sometimes advis- 
able for the non-resident plaintiff to bring his aetion in a 
state court rather than in the circuit court of the United 
States. Thus, if the rule of law involved in his case is well 
settled in his favor in the state court, that forum is gen- 
erally the better for the plaintiff, as it saves delay and ex- 
pense. When his right to recover is based upon a question 
of federal law, which the state courts have decided in his 
favor, and the matter in dispute exceeds $5,000, the non- 
resident plaintiff will do well to sue in the state court. For, 
if the state courts decide in his favor, the defendant cannot 
carry the case to the United States supreme court, while, 
if the state court decides against the federal right, the 
plaintiff can carry the case to the United States supreme 
court. On the other hand, if the non-resident plaintiff had 
sued in a federal court and had recovered judgment for 
more than $5,000, the defendant could have delayed execu. 
tion for several years by taking an appeal or writ of error 
to the United States supreme court. The plaintiff may 
sometimes prevent this delay by remitting the amount of 
his verdict in excess of $5,000, which generally destroys the 
jurisdiction of the United States supreme court,' even if a 
federal question were decided adversely to the defendant 
below.* 

§ 98. Appellate jurisdiction of United States supreme 
court over state coarts. — A non-resident can sue in a state 

iMohr V. Manierre, 101 U. a 417, 'Thompson v. Butler, 95 U. S. 
426. 604 

«Mohr V. Porter, 51 Wia 487. * Adams v. Crittenden, 106 U. S. 

576. 
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court ; or, if himself sued in such court, he can contest the 
suit in that court without removing it to a circuit court of 
the United States. In either case — whether he is plaintiff 
or defendant — he can in common with residents of the 
state carry the case up to the supreme court of the United 
States, provided a question of federal law is involved, but 
not otherwise. The supreme court has jurisdiction in the 
former class of cases, and therefore power to reverse or to 
affirm the judgment of the state court, both in civil and in 
criminal cases, and however large or small the value of the 
matter in dispute may be.^ If a federal question is not in- 
volved, the federal supreme court has no jurisdiction to 
review the judgment of the state court, and if a writ of 
error has been allowed, it will be dismissed for want of 
jurisdiction.* 

In the early history of the country the highest state court 
of Virginia denied this appellate jurisdiction of the United 
States supreme court, in Hunter v. Martin^ vhi supra. But 
in 1816 this position was promptly overruled by the latter 
court, and the contrary rule is now firmly established, and 
fully recognized in the state courts. " No doctrine of this 
court rests upon more solid foundations, or is more fully 
valued and cherished, than that w^hich sustains its appellate 
power over state courts where the constitution, laws and 
treaties of the United States are drawn in question, and 
their authority is denied or evaded, or where any right is 
asserted under a state law or authority in conflict with 
them." » 

§ 99. Has congress power to confer such appellate Ju- 
risdietion upon other federal courts I — Although, under 
the existing laws of congress, only the supreme court of the 
United States has appellate jurisdiction over the state courts, 

1 Williams v. Bruflfy, 103 U. S. Munf. (Va.) 1], 1 Stat at Large, 86; 

248; Tennessee v. Davis, 100 U. a Rev. Stat, § 709. 

257; Guy v. Baltimore, 100 U. & ^New Orleans Water-works v. 

434; Ward y. Maryland, 12 Wall Louisiana Sugar Co., 125 U. a la 

418, 428; Martin V. Hunter, 1 Wheat sPer Mr. Justice Field, for the 

804 [overruling Hunter y. Martin, 4 court, in Williams v. Bruffy, 103 

U. a 248, 25a 
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yet it seems that congress has the power to create inferior 
federal courts with such appellate jurisdiction over the state 
courts, with respect to questions of law.^ But with respect 
to questions of fact, which have been decided by the verdict 
of a jury in a state court, it is settled that congress has 
not the constitutional power to authorize any federal court, 
not even the supreme court, to retry the case. For such an 
act of congress violates the seventh amendment, which de- 
clares that " no fact tried by a jury shall be otherwise re- 
examined in any court of the United States than according to 
the rules of the common law." The act is therefore void, 
and the federal courts cannot exercise jurisdiction under it.* 

If, however, the local law of the stale of process allows 
a second trial by jury as a matter of right, or if the verdict 
in the state court be set aside, then congress has the con- 
stitutional power to authorize a removal of the suit to a 
federal court after one verdict in the state court, if the 
parties be citizens of different states, or if a federal question 
be involved.* 

Such state statutes allowing more than one trial as a mat- 
ter of right in actions for the recovery of real estate are 
binding upon the federal courts sitting in the state, and 
govern the trial of those cases therein.* 

If a verdict for a non-resident plaintiff has been set aside 
and a new trial granted in a state court, and he then vol- 
untarily becomes nonsuit, he may bring a new action upon 
the same cause of action in a federal court ; for a judgment 
of nonsuit is not a bar* to a second action.^ 

1 Martin v. Hunter, 1 Wheat 304 ; 214 ; Schraeder Mining Ca ▼. 
Cohens v. Virginia, 6 Wheat 264; Packer, 129 U. & 688; Akerly v. 
Tennessee v. Davis, 100 U. &. 257, Vilas, 1 Abbott (U. S.\ 284 ; Johnson 
269-270. V. Monell, Woolworth, 390. Contra, 

2 Justices V. Murray, 9 WalL 274; Akerly v. Vilas, 24 Wis. 165. 
McKee v. Rains, 10 WaR 22 ; Par- * Equator Ca v. Hall, 106 U. a 86 ; 
sons y. Bedford, 3 Peters, 433; Mansfield v. Excelsior Refining Co., 
Bryant v. Rich, 106 Mass. 180, 193 ; 135 U. a 32a 

Wetherbee v. Johnson, 14 Mass. *Bucher ▼. Cheshire Railroad 

412; Patrie y. Murray, 43 BarU Ca, 125 U. a 555 ; Manhattan Life 

(N. Y.) 323. Ina Ca y. Broughton, 109 U. a 121. 
s Insurance Ca y. Dunn, 19 WaU. 
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§ 100. General principles. — The constitution declares 
that the judicial power of the United States shall, among 
other matters, extend to " controversies . . . between 
citizens of different states." ^ This clause was inserted in 
order to protect citizens of other states than that in which 
suit is brought from discrimination agaiust them due to 
local bias or prejudice.* It confers upon a non-resident citi- 



1 Ck>nst, art IIL sec. 2. 

2 Gaines v. Fuentea, 92 U. a 10, 
18, 19. In Railway Ca v. Whitton, 
13 Wall 870, at 289, Mr. Justice 
Field, in delivering the opinion of 
the supreme courts says on this sub- 



ject: '^The provision of the consti- 
tution extending the judicial power 
of the United States to controver- 
sies between citizens of different 
states, had its existence in the im- 
pression that state attachments and 
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zen the important right of selecting a federal court instead 
of a state court, and in that way he can protect himself 
against the possibility of injustice. If he be a party plaint- 
iff he can bring his suit in the proper federal court ; if he 
be himself sued in a state court, he can remove the suit to 
the federal court sitting in the same state. 

Although the constitution declares that the judicial power 
of the federal government shall extend to controversies 
" between citizens of different states," etc., and authorizes 
congress to " ordain and establish " courts inferior to the 
supreme court, congress is not obliged to vest the whole 
of this jurisdiction in any one or more of such inferior 
courts. It has a discretion in the matter which the courts 
cannot interfere with ; and it may either vest the whole or 
any part of such jurisdiction in any inferior courts which it 
establishes. They can exercise no jurisdiction beyond the 
grant of congress, however far short of the constitutional 
limit that grant may fall.^ 

The original judiciary act of September 24, 1789, chap- 
ter 20 (1 Stat. 73), which established the circuit courts of 
the United States, restricted their jurisdiction to the case 
where " the suit is between a citizen of the state where the 
suit is brought and a citizen of another state," and further 
provided by section 11 that " no civil suit shall be brought 
before either of said courts [circuit and district courts] 
against an inhabitant of the United States, by any original 
process, in any other district than that whereof he is an 
inhabitant, or in which he shall be found at the time of 
serving the writ." 

The rule was well settled under this act that it was not 
sufficient to confer jurisdiction upon the circuit court that 
the adverse parties were citizens of different states ; but 
that all the parties on one side must, in addition thereto, be 
citizens of the state in which the suit was brought,' or the 
jurisdiction was defeated.' 

state prejudices might affect inju- i Cary y. Curtis, 8 Howard, 286, at 

riously the regular administration 245. 

of justice in the state courta." > Strawbridge v. Curtiss, 8 Cranch, 
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And the rule is the same under the present judiciary act 
of March 3, 1887 (24 Stat. 552), as amended by the act of 
August 13, 1888 (25 Stat. 433), the language of which is 
that " suit shall be brought only in the district of the resi- 
dence of either the plaintiff or the defendant." ^ 

Congress cannot enlarge the jurisdiction of such inferior 
courts,* nor of the supreme court,* beyond the limits of the 
constitution; and an attempt on its part to do so will be 
declared unconstitutional and void by the courts, and their 
own jurisdiction denied. Nor can state legislation enlarge 
or restrict the jurisdiction of any federal court.* 

§ 101. Class of cases of federal cognizance. — The con- 
stitution imposes no limitation upon the class of cases be- 
tween citizens of different states over which the federal 
courts have jurisdiction, and therefore congress has the 
power to declare that any or all such controversies may be 
brought in the federal courts or be removed thereto from 
the state courts.® 

If the state court of last resort refuses to allow the suit 
to be removed to the proper federal court and proceeds to 
render judgment against the non-resident, when he was 
rightfully entitled to a removal, such state judgment is void 
and will be reversed by the supreme court of the United 
States; and he does not waive his right to deny the juris- 
diction of the state court by contesting the action therein 
on the merits.* 

Since the right of a non-resident citizen to try his case in 
a federal court is given by the federal constitution and laws, 
which are the supreme law of the whole Union, it follows 

267; Jones v. Andrews, 10 Wall <Ex parte McNiel, 18 Wall. 236; 

827, 881 ; Coal Ca y. Blatchford, 11 Smith v. Railroad Ck)., 90 U. a 898 ; 

Wall 172. The Moses Taylor, 4 WaU. 411. 

1 Smith V. Lyon, 183 U. a 815. > Gaines v. Fuentes, 92 U. a 10: 

2 Justices V. Murray, 9 Wall. 274; Arrowsmith v. Gleason, 129 U. a 
Bryant v. Rich, 106 Mass. 180, 198; 86, 98-101 ; Western Union Tel Ca 
Wetherbee ▼. Johnson, 14 Mass. 412. y. Massachusetts, 125 U. a 58a 

^Marbury v. Madison, 1 Cranch, ^ Insurance Co. y. Dunn, 19 Wall 
187. 214 ; Steamship Ca y. Tugman, 106 

u. a iia 
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that no state can deny or impair this right ; and any such 
attempt on the state's part, as by providing a special rem- 
edy in its own courts, is not binding in the federal courts.^ 

" This jurisdiction of the courts of the United States, in 
controversies between citizens of different states, cannot 
be ousted or annulled by statutes of the states assuming to 
confer it exclusively on their own courts." ^ 

Even when a state statute creates a new right, which was 
unknown to the common law, and declares that it shall be 
enforced only in the state courts, the federal courts have 
jurisdiction, if the proper citizenship of the parties exists, 
and will enforce the statutory right. In Railway Co. v. 
Whittouy 13 Wall. 270, a statute of Wisconsin gave a rem- 
edy for the negligent killing of a human being, and enacted 
that the action must be brought in a court of that state. 
Heldj that a citizen of Illinois could maintain an action in 
the United States circuit court for Wisconsin against a rail- 
road corporation for the negligent killing of his intestate 
wife in Wisconsin. The corporation was organized under 
the laws of Illinois, Wisconsin and Michigan ; but the plaint- 
iff described it as a citizen of Wisconsin only, and the su- 
preme court held that the citizenship of the parties was 
sufficient to confer jurisdiction upon the circuit court. 

§ 102. Who are citizens for purposes of suit.— It is 
only a citizen of a state, however, who falls within the ben- 
efit of this clause. Thus, a resident in the District of Co- 
lumbia, or in a territory, is not a citizen of a state, and has 
not the latter's full right of suit in or removal to the fed- 
eral courts.' 

Negroes. — In the celebrated Dred Scott Case, 19 How. 
399, it was decided that a negro of African descent, who 

1 Boom Ca V. Patterson, 98 U. a Eeynolds, 118 U. & 73, 77; Rio 

403 ; Mason v. Boom Ca, 8 Wall Jr. Grande R'y v. Gomila, 132 U. S. 

252; Payne v. Hook, 7 Wall 425, 47a 

430 ; Arrowsmith v. Gleason, 129 ' Scott v. Jones, 5 How. 843, 877 ; 

[J. a 86, 99; Clark v. Bever, 139 Hepburn v. Ellzey, 2 Cranch, 446, 

U.S. 98, 102. 452; New Orleans v. Winter, 1 

8 Pw Mr. Justice MiUer, in Hess v. Wheaton, 91 ; Barney v. Baltimore^ 

6 Wall 280. 
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was born in the United States and lived in Missouri, was 
not a '^citizen" within the meaning of this clause, and 
therefore could not sue in the federal courts. 

But* the fourteenth araendraent changed the law on this 
point by declaring that " all persons born or naturalized in 
the United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the state wherein 
they reside." ^ 

The phrase " subject to the jurisdiction " of the United 
States was intended chiefly to exclude from its operation 
the children of ministers, consuls and citizens or subjects of 
foreign states who were born within the United States, and 
consequently they are not citizens of the United States nor 
of the state wherein they reside.* 

Slaves who escaped to Canada before the adoption of the 
fourteenth amendment, and continue to reside there, are 
not citizens of the United States ; nor are their children 
who are born in Canada. They must be naturalized to 
make them such citizens.' 

Indians. — Elk v. Wilhins^ 112 U. S. 94, was an action 
brought by an Indian, in the circuit court of the United 
States for the district of Nebraska, against the registrar of 
one of the wards of the city of Omaha for refusing to reg- 
ister him as a qualified voter therein. 

By the laws of Nebraska the plaintiff was entitled to be 
registered, and could therefore recover damages for the de- 
fendant's refusal to register him, if he was a citizen of the 
United States. The plaintiff was born a member of an In- 
dian tribe within the United States ; but he afterwards vol- 
untarily separated himself from his tribe and took up his 
residence among white citizens. He had not been natural- 
ized, nor taxed, nor recognized as a citizen, either by the 
United States or by any state. 

Upon these facts the plaintiff claimed that he was a citi- 

1 Slaughter-House Caaee, 16 Waa * Slaughter-House Cases, 16 Wall 
86,781 86,7a 

s Hedgman v. Board, 26 Mich. 61. 
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zen of the United States by virtue of this clause of the four- 
teenth amendment, and therefore could maintain his action. 
The supreme court held : 

1. That under the act of March 3, 1875, the circuit court 
had jurisdiction of the suit, even if the parties were citizens 
of the same state, as it arose under the constitution of the 
United States and the matter in dispute exceeded $500. 

2. But that the plaintiff was not a citizen of the United 
States and could not recover, because, although born in the 
United States, he was not "subject to the jurisdiction 
thereof " at the time of his Hrth^ any more than the children 
born within the United States of ambassadors or other public 
ministers of foreign nations. As he was born a member of 
a tribe, to which he owed allegiance, he was not born sub- 
ject to the jurisdiction of the United States, — not born in 
its allegiance. To be a citizen of the United States is a 
political privilege which no oncj not born to, can assume 
without its consent in some form.^ 

§ 103. Mode of acquiring state citizenship.— "A citi- 
zen of the United States can, of his own volition, become a 
citizen of any state of the Union by a hoiia fide residence 
therein, with the same rights as other citizens of that 
state." » 

A citizen of the United States can instantly transfer his 
citizenship from one state to another; and although the 
change of residence is made with the avowed purpose of 
invoking the jurisdiction of a federal court, this does not 
defeat that jurisdiction.' 

But if the removal was made, not with a lonafide inten- 
tion of changing his domicile, but for the sole object of 
placing himself in a situation to invoke the jurisdiction of 
a federal court, its jurisdiction will be defeated.* 

iSee Karrahoo v. Adams, 1 Dil- ton, 109 U. a 121, 125; Briggs v. 

Ion, 344, 848, note. IVench, 2 Sumner, 251, 256. 

^Slaughter-House Cases, 16 Wall. ^ Jones v. League, 18 How. 76, 

86, 80. 81 ; Morris v. Gilmer, 129 U. a 315, 

s Manhattan Ina Ca v. Brough- 828, 829, and cases cited. 
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Eesidence within a state is tho test of citizenship within 
the meaning of this clause, provided the person, either male 
or female, was born or naturalized in the United States and 
is subject to its jurisdiction.' 

But the fact that a party is a " resident " of a certain 
state or that he " does business " therein, is not suflBicient 
to confer jurisdiction upon a federal court. It must ap- 
pear that he is a citizen ; and the allegation that he is a 
" resident," or that he " does business," in a state is not 
sufficient to confer jurisdiction upon a circuit court, even 
since the fourteenth amendment above quoted.* 

§ 104. Corporations are citizens for purposes of suit. — 
A corporation duly organized under the laws of any state 
is a "citizen" of that state for all purposes of suing and 
being sued in the federal courts, irrespective of the citizen- 
ship of its members. 

In the early cases it was held that the right of a cor- 
poration to sue or be sued in the federal courts depended 
upon the citizenship of its members and the proper aver- 
ment in the pleadings.' 

"In later cases this ruling was modified, and it was held 
that the members of a corporation would be presumed to 
be citizens of the state in which the corporation was created, 
and where alone it had any legal existence, without any 
special averment of such citizenship, the averment of the 
place of creation and business of the corporation being suf- 
ficient; and that such presumption could not be contro- 
verted for the purpose of defeating the jurisdiction of the 
court." * 

^Gassies v. Ballon, 6 Peters, 761, 'Hope In& Ca v. Boardman, 5 

762; Shelton t. Tiffin, 6 How. 168; Cranch, 67. 

Cooper V. Galbraith, 8 Wash. C. C *Paal v. Virginia, 8 WalL 168, 

546, 553. 178 ; Steamship Co. v. Tugman, 106 

2 Parker v. Overman, 18 How. U. S. 118; Louisville R'y v. Letson, 

187, 141; Robertson v. Cease, 97 2 How. 497. Mr. Justice Curtis 

IT. S. 646 ; Grace v. American In& calls this roundabout method of ob- 

Ca, 109 U. a 278; Anderson v. taining jurisdiction a "fiction," 

Watt, 188 U. a 694> 702. and justifies it as necessary to en- 
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" Although a corporation is not a citizen of a state within 
the meaning of many provisions of the national constitu- 
tion, it is settled that, where rights of property or of action 
are sought to be enforced, it will be treated as a citizen of 
the state where created, within the clause extending the 
judicial power of the United States to controversies between 
citizens of different states. The plaintiff was created a cor- 
poration by the legislature of New Hampshire in June, 
1835. It is therefore to be treated as a citizen of that 
state." » 

§ 105. Consolidation of corporations of different states. 
When two corporations created by different states are, by 
the joint action of those states, consolidated and united into 
one corporation for all business purposes, they are still re- 
garded as citizens of two states for purposes of suit in the 
federal courts. 

Thus, in Nashua Ry v. Lmodl Ry, 136 U. S. 356, the 
plaintiff was organized first under the laws of New Hamp- 
shire, and then under those of Massachusetts, and finally 
consolidated under the laws of both states. It brought suit 
against a citizen of Massachusetts in the United States cir- 
cuit Court sitting in Massachusetts, alleging itself to be a 
citizen of New Hampshire. Hdd^ that the court had juris- 
diction ; because such consolidation did not extinguish or 
modify the plaintiff's character as a citizen of New Hamp- 
shire, or give it any such additional citizenship in Massa- 
chusetts as to defeat its right to sue a citizen of Massachu- 
setts in that court. 

able the federal courts to perform words, they introduced, l^y their 

their proper functions. He com- own authority, a rule that a false- 

pares it to the fiction of the Roman hood might be stated on the record, 

law, by which the higher courts, and that the other party could not 

though forbidden to assume juris- allege the truth.*' And he also 

diction when the plaintiff was a gives two other instances of the 

foreigner, took jurisdiction in such same sort in England. Curtis on 

cases, by aUowing the plaintiff to United States Courts, pp. 127-181. 

allege that he was a Roman citi- ^ Per Mr. Justice Field, for the 

zen, and by not allowing that al- court, in Nashua R'y v. Lowell R*y. 

legation to be denied. '' In other 186 U. a 856, 869, 87a 
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When one of the two consolidated corporations is defend- 
ant in a suit brought in a federal circuit court sitting in the 
state under whose laws it was created, the fact that the 
plaintiff is a citizen of the other state, under whose laws 
the other corporation was created, does not defeat the juris- 
diction of the court.* 

The result of the above cases seems to be that the plaint- 
iff has the power of election upon the question of citizen- 
ship, and that his election cannot be defeated by the de- 
fendant. If the consolidated corporation is plaintiff, it may 
elect to sue as a citizen of either or any state under whose 
laws it was organized, and such election cannot be defeated 
by the defendant. If the consolidated corporation is de- 
fendant, the plaintiff may describe it as a citizen of any state 
by whose laws it was created, and the defendant cannot 
defeat the jurisdiction by proof that it is also a citizen of 
the plaintiff's state. The same rule applies to a corporation 
created by two or more states, although there has been no 
consolidation.' 

§ 106. Eflfect of leasing and operating property in other 
states. — A corporation of state A, by leasing and operating 
property in state B, does not thereby become a citizen of state 
B so as to prevent it from suing in or removing a cause to 
the federal courts sitting in state B ; and a contrary decision 
by a state court, denying the right of removal, will be re- 
versed by the United States supreme court.' 

§ 107. National corporations. — Although national cor- 
porations are not citizens of a state within this clause, as 
they are created by congress instead of by a state legislature, 
yet congress has the constitutional power to authorize them 
to sue or to be sued in the federal courts, or to remove suits 
thereto from the state courts ; for such suits are necessarily 
suits "arising under the laws of the United States," within 

• iMuUer v. Dowb, 94 U. a 444. « Railway Ca v. Whitton, 18 Wall 

See, also, Railway Ca v. Whitton, 270. 

18 Wall 270, 28a. ^Railroad Ca v. Koont^ 104 

u.as. 
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the meaning of the constitution, article III, section 2, stat- 
ing the cases to which the judicial power of the United 
States shall extend.^ 

In the leading case of Osborn v. United States Bank, 
supra, the state of Ohio passed a statute taxing the Bank 
of the United States which had been chartered by congress. 
Its charter expressly declared that the bank should be '* able 
and capable in law ... to sue and be sued ... in 
any circuit court of the United States." The treasurer of 
Ohio took $100,000 from the bank as a tax, and when sued 
by the bank in the United States circuit court for Ohio, he 
set up as one defense that congress had not the constitu- 
tional power to authorize the bank to sue in a federal court. 
But the supreme court decided that the suit was one "aris- 
ing under the laws of the United States," and accordingly 
gave judgment for the bank. 

In the recent case of Pacific Bailroad Bemoval Cases, 
115 U. S. 1, the doctrine of Oshom v. United States BamJc 
was extended, and it was held that a railroad company 
which was chartered by congress could remove a suit against 
it from a state court to a federal court, although its char- 
ter did not in express terms allow it to sue or be sued in 
the federal courts. 

§ 108. National baiiks^ citizens of state of location.— 
But by the recent acts of congress of July 12, 1882 (ch. 290), 
and August 13, 1888 (sec. 4), this rule is changed so far as 
it relates to national banks, and it is expressly enacted by 
the latter act that for all purposes of suit they shall " be 
deemed citizens of the states in which they are respectively 
located; and in such cases the circuit and district courts 
shall not have jurisdiction other than such as they would 
have in cases between individual citizens of the same state." ^ 

1 Pacific R. R. Removal Cases, 115 Houseman, 93 U. S. 180, 135 ; Fisk 

U. S. 1, 11, 12; Osborn v. United v. Union Paa R'y, 6 Blatchf. 362. 

States Bank, 9 Wheat 738, 818, 828 ; s 22 Stat at Large, 163 ; 25 Stat 

United States Bank v. Planters' at Large, 436. 
Bank, 9 Wheat 904; Claflin v. 
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These statutes, therefore, repeal clause 10 of section 629 of 
the Bevised Statutes, which the supreme court construed in 
Cawniy of Wilson v. NaUonal BamJc^ 103 TJ. S. 770, 776, as 
giving the United States circuit courts jurisdiction of suits 
brought by or against a national bank, without regard to 
the citizenship of the parties.^ 

§ 109. Bemedies supplementary to Judgment.— Section 
916 of the Kevised Statutes enacts that "the party recov- 
ering a judgment in any common-law cause in any circuit 
or district court shall be entitled to similar remedies upon 
the same, by execution or otherwise, to reach the property 
of the judgment debtor, as are now provided in like causes 
by the laws of the state in which such court is held, or by 
any such laws hereafter enacted which may be adopted by 
general rules of such circuit or district court; and such 
courts may from time to time, by general rules, adopt such 
state laws as may hereafter be in force in such state in re- 
lation to remedies upon judgments, as aforesaid, by execu- 
tion or otherwise." 

The supreme court has held that this section enables a 
judgment creditor to examine his debtor in regard to his 
property in a federal court, where the local state law allows 
such examination, under what are variously known as poor- 
debtor laws, or proceedings supplementary to execution.* 

So, when the local law allows a judgment creditor to gar- 
nishee persons having effects or credits of the defendant, 
this section enables him to do the same thing in a federal 
court.* 

§110. Remedy by mandamus. — In Riggs v. Johnson 
County^ 6 WalL 166, a non-resident bondholder of munici- 
pal bonds issued in aid of railroad construction in Iowa 
recovered a judgment against the county in a circuit court 

1 Leather Manufacturers' Bank v. tioual Bank v. MiUer, 15 Fed. Rep. 

CJooper, 120U. a778; Whittemore 70a 

V. Amoskeag Nat Bank, 184 U. a 2 Ex parte Boyd, 105 U. a 647. 

627; Jefferson National Bank v. ' Caniu, etc. B'y v. Hart^ 114 U. & 

Fore, 25 Fed. Repi 209; Union Na- 654 
8 
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of the United States for the district of Iowa. An execu- 
tion was issued and returned unsatisfied. The Iowa statute 
under which the bonds were issued made the levy of a tax 
to pay the interest on the bonds obligatory on the county 
A state court of Iowa, at the suit of certain tax-payers of 
the county, and to which the plaintiff was not a party, en- 
joined the county officers from making such levy, on the 
ground that the Iowa statute was contrary to the state con- 
stitution and the bonds void. Held by the supreme court, 
that the plaintiff was entitled to a writ of mandamua from 
the United States circuit court to compel the same county 
officers to levy the tax. For mcmdamv^ is an appropriate 
remedy under the laws of Iowa to compel the performance 
of such a duty, tKe judgment creditors having no other 
remedy; and the jurisdiction of a federal court over a case 
does not cease upon the rendition of judgment, but extends 
to all process after judgment as well as before judgment ; 
and a state court cannot enjoin any such process of a fed- 
eral court. 

If, at the time when a valid contract is made with a mu- 
nicipal corporation, the latter has the power of local taxation 
to the extent necessary to meet its obligations, the state 
cannot withdraw this power until the debt is satisfied. 
A subsequent state statute which purports to repeal the 
power of local taxation, or to materially lessen it, so as to 
produce insufficient funds for the creditor, impairs the ob- 
ligation of the contract and is void. The state laws pro- 
viding for taxes, in force when the contract is made, still 
remain in force for all the purposes of the contract. If, at 
that time, the creditor is entitled to the remedy by manda- 
mus under the state laws after judgment, a non-resident 
creditor, by judgment in a federal court sitting in tlie state, 
will be entitled to the same remedy by mcmdamv^} 

When the contract in suit is made before the state stat- 
ute has been construed by the state court not to authorize 
the remedy by mandamus^ the federal courts are not bound 

1 Von Hoffman v. Quincy, 4 Wall 58S. 
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to follow such construction by the local courts ; and if, in 
the opinion of the federal court, such construction is wrong, 
and would impair the obligation of the plaintilBPs contract, 
it will not follow the state decisions, but will grant the writ 
of mandamus} 

When, however, the contract is made after the state stat- 
ute has been construed by the local tribunal not to author- 
ize the remedy by mxmdamAis^ such construction is binding 
upon the federal courts ; for the statute so construed enters 
into and forms a part of the contract at its inception, and 
therefore it does not impair the contract's obligation.* 

§ 111. Tacancy in the office of tax collector.— The 
judgment creditor's remedy by mandamus is, however, not 
always efficacious, and some hard cases have arisen in 
which he has been left entirely without judicial remedy 
and thrown upon the mercy of the legislature. A state 
legislature cannot repeal the power of local taxation in mu- 
nicipal corporations while any debts are outstanding which 
arose by contract while that power existed.' Nor can a 
state court, by a construction of a state statute subsequent 
to the contract's making, deprive a non-resident judgment 
creditor of his remedy by manda/mus in a federal court.* 
But the supreme court has held that the judgment debtor 
itself, the municipal corporation which has the power of 
local taxation, may escape the payment of its debt, and 
impair the creditor's remedy in a federal court, by the 
simple and dishonest expedient of allowing the office of tax 
collector to remain vacant. The writ can only be served 
upon the proper officer, and the federal courts have no 
power to appoint an officer for that purpose, unless a state 
statute expressly confers that power upon the state courts 
and that statute is adopted in the federal courts.* 

1 Butz V. Muscatine, 8 Wall 675. * Butz v. Mnscatine, 8 Wall 575. 

2 Supervisors y. United States, 18 » Rees v. Watertown, 19 Wall 107 ; 
WaU. 71. Barkley v. Levee Com., 93 U. a 

'Von Hoffman v.Quincy, 4 Wall. 258; Thompson ▼. Allen Conntiy, 
585. 115 U. a 55a 
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In Siupermaors v. Rogers^ 7 WalL 176, the federal court 
issued the writ of mamdamua to its marshal, commanding 
him to levy and collect the requisite taxes ; but in that case 
the local statute conferred that power upon its courts, and 
the federal court adopted the practice. 

§112. State remedial exemptions. — When a state in- 
solvent law forbids the imprisonment of a discharged debtor, 
and the federal court has adopted this provision by a rule 
of court, even anon-resident judgment creditor is bound by 
it, and cannot recover against the special bail of the in- 
solvent debtor for failure to surrender him to the marshal 
in accordance with the terms of the recognizance. For the 
right to imprison forms no part of the contract, and this 
clause of the state insolvent law does not impair the obli- 
gation of the contract, even when the creditor is a non- 
resident and has not subjected his debt to the Jurisdiction 
of the debtor's state. Hence the state law is valid, and as 
the debtor cannot lawfully be arrested, the special bail are 
exonerated from their obligation to surrender him for ar- 
rest.* 

Even where the federal court had not adopted the state 
law by rule of court, it was held that a non-resident cred- 
itor could not recover on a bond for jail limits, conditioned 
upon the debtor remaining vrithin the jail limits " until he 
shall be Icmfully discharged^ without committing any 
manner of escape," after the debtor had received a 
discharge under the state insolvent laws which purported 
to exempt him from arrest and imprisonment. For the 
state law does not impair the obligation of the contract, 
and is valid, and therefore the debtor is "lawfully dis- 
charged." 2 

§113. Effect of jadgment without Jarisdiction.— A 
judgment on the merits is erroneous unless the record 
shows affirmatively that the lower federal court had juris- 

1 Been y. Haugbton, 9 Peten^ 'Maaon v. Hail€^ Id Wheat 87a 
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diction. It will therefore be reversed, on writ of error or 
appeal, by the supreme oourt.^ 

Where the objection is that the record fails to show the 
existence of the proper citizenship of the parties to give 
the federal court jurisdiction, or even that it shows that 
the proper citizenship did not exist, its judgment on the 
merits is not a nullity, and therefore cannot be collaterally 
impeached. So long as it stands unreversed, it is entitled 
to full faith and credit in all the state courts ; and if a state 
court fails to give it due effect, its judgment will be re- 
versed by the United States supreme court.^ 

In McCormick v. SuUivant, uhi supra j the plaintiff con- 
tended that a former decree rendered by a federal district 
court was void, because the proceedings did not show that 
the adverse parties were citizens of different states. Mr. 
Justice "Washington, for the court, made this answer on 
page 199: 

" But this reason proceeds upon an incorrect view of the 
character and jurisdiction of the inferior courts of the 
United States. They are of limited jurisdiction, but they 
are not, on that account, inferior courts, in the technical 
sense of those words, whose judgments, taken alone, are to 
be disregarded. If the jurisdiction be not alleged in the 
proceedings, their judgments and decrees are erroneous, and 
may upon a writ of error or appeal be reversed for that 
cause. But they are not absolute nullities.'* 

It was accordingly decided that the former decree was 
binding upon the parties and privies until reversed, and 
could not be impeached collaterally in this suit. 

In Cragin v. LoveU^ 109 U. S. 194, it was held that a 
plaintiff's false and fraudulent allegation that the parties 
were citizens of different states, upon which the United 

1 Robertson V. Cease, 97 U.S. 646; Moines Nav. Co., 63 Iowa, 285); 

Grace t. American Izi& Ca, 109 Plumb v. Gk>odnow, 128 U. a 560 

U. S. 27a (reversing Goodnow v. Plumbe^ 64 

2De8 Moines Nav. Ca v. Iowa Iowa, 672); McCormick v. Solli- 

Homestead Ca, 128 U. a 552 (re- vant» 10 Wheat 192; SkiUem y. 

versing Iowa Homestead Ca v. Dee May» 6 Cranch, 267. 
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States circuit court assumed jurisdiction and rendered 
judgment by default against the defendant, was not suffi- 
cient ground to set aside the judgment on a bill in equity 
filed by the original defendant, unless he could prove that 
its falsity was unknown to him before the rendition of 
judgment. 

In the recent case of Dea Momea Na/o. Co. *o. Iowa Home- 
stead Co. {^uM supra)y McCormick v. SvUivcmt was cited with 
approval, and the doctrine extended to the case where the 
record of the federal court shows there was no jurisdiction 
because two adverse parties were citizens of the same state. 
Until such a judgment is reversed by the United States su- 
preme court, it constitutes a valid and subsisting prior adju- 
dication, binding upon the parties and their privies. It was 
further held that it is entitled to full faith and credit in all 
state courts ; and a judgment of the supreme court of Iowa, 
failing to give it this effect, was accordingly reversed as 
contravening the full faith and credit clause of the national 
constitution. The reason for this rule seems to be that the 
jurisdiction depends upon an inquiry into facts which may 
or may not support the jurisdiction; and the dignity of the 
federal judiciary requires this inquiry to be conducted in 
the federal courts instead of in the state courts. For other- 
wise the validity of their judgments would depend upon the 
varying opinions of state juries and judges upon the ques- 
tion of citizenship, which is frequently a doubtful question 
of fact.^ 

§ 114. Same. — It seems difficult, if not impossible, to 
reconcile the case of Vase v. Morton^ 4 Cush. (Mass.) 27, 
with the decisions of the United States supreme court above 
cited. That was an action to recover certain land in Massa- 
chusetts. Both plaintiff and defendant claimed title through 
the same person, Moses Morton 2d. The plaintiff claimed 
as a judgment creditor of Morton, by an attachment made 
on December 7, 1846, in the United States circuit court 

1 See In re Sawyer, 124 U. S. 200, Butchers' Union, 120 U. a 141, 167- 
221; Crescent live Stock Ca v. 160. 
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for Massachusetts, and by the levy of an execation on the 
land in question under a judgment by default in that court 
on a note given by Morton to Whitney and Fenno. The 
defendant claimed under a quitclaim deed from Morton, 
dated October 21, 1839, but not recorded until December 9, 
1846, which was two days after the date of the plaintiflfs 
attachment. It appeared in evidence in the state court 
that Vose, who was a citizen of New York, was not the 
real party in interest, but a mere nominal plaintiff; that 
Whitney and Fenno were the real parties in interest, and 
that they, as well as Moses Morton 2d, were citizens of 
Massachusetts. The state court held that this evidence was 
admissible, although these facts did not appear in the federal 
record ; that, as it proved, if believed by the jury that both 
the real parties in interest in the federal court were citizens 
of the same state, therefore that court had no jurisdiction 
under the constitution and laws of the United States ; that 
its judgment was consequently null and void and could be 
impeached in this collateral proceeding by the defendant, 
because he was not a party or privy to that judgment, al- 
though he was privy in estate with the defendant therein, 
Moses Morton 2d. These are the only grounds stated by 
the court. That the judgment cannot be supported upon 
any or all of them seems to follow from the cases above 
cited. It is elementary that "all privies, whether in estate, 
in blood or in law, are estopped from litigating that which 
is conclusive on him with whom they are in privity." * 

The judgment may, perhaps, be supported upon the 
ground that the plaintiff himself fraudulently procured the 
federal court to exercise jurisdiction over his case ; and that 
a judgment so obtained is entitled to no faith and credit in 
the courts of another sovereignty, at least in favor of the 
party committing the fraud.* 

1 1 Greenleaf on Evidence, sec. 2 SewaU v. Sewall, 123 Maa& 156 ; 

528 ; Ix)vejoy v. Murray, 8 Wall 1 ; Jackson v. Jackson, 1 Johna (N. Y.) 

Bobbins v. Chicago City, 4 Wall 424; Dunlap v. Cody, 81 Iowa, 260; 

657, 672; Litchfield v. Groodnow, Duringer v. Moechinp, 98 Ind. 49& 
128 U. a 549, 551. 
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But where the judgment is rendered on default without 
personal service of process upon the defendant, or his vol- 
untary appearance in the federal court, it seems clear that 
a judgment i/n, personam against him on an ordinary money 
demand will be an absolute nullity and subject to collateral 
impeachment in any court. Such judgment is contrary to 
" due process of law " and the fifth amendment. The want 
of jurisdiction is fatal, and the judgment is entitled to no 
faith and credit, or force and eflfect, in any court.^ 

The fact that the judgment is rendered on publication, 
or after summons left at the defendant's last and usual 
place of abode in the state, in accordance with a state stat- 
ute, does not seem suiBcient to cure the invalidity of the 
judgment, even if the state statute has been adopted by 
rule of the federal court. For such service is contrary to 
due process of law, and nothing short of a constitutional 
amendment can render it valid. 

§ 115. Form of judgment upon reversal for want of 
Jnrisdiction. — The form of a judgment of the supreme 
court, when it reverses the judgment of a circuit court for 
want of jurisdiction, depends upon whether the want of 
jurisdiction appears affirmatively or negatively. If the 
pleadings and proofs taken together show that the circuit 
court had not jurisdiction, as that two or more adverse 
parties are citizens of the same state, the judgment of the 
circuit court is reversed, vnth instrucUons to dismiss the suit 
for want of jurisdiction.^ 

But when the pleadings and proofs taken together merely 
fail to show affirmatively that the circuit court has juris- 
diction, the judgment is simply reversed, without such in- 
structions. This permits the circuit court, after the cause 
is remanded to it, to allow amendments to the pleadings, or 
to receive new evidence upon the question of jurisdiction.* 

iSee Pennoyer v. Neff, 05 U. Q. Bank, 184 17. a 527; Anderaon v. 

714 and chapter XI on << Judgments Watt» 188 U. a 6H 70a 

hj Defanli" > Menaxdy. Qoggan, 121 U. a 258 ; 

SMorriB V. Gilmer, 129 U. a 815, Metcalf v. Watertown, 128 U. a 

829;Wliittemorev.Amo8keagNat 588,59a 
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§ 116. Restitution of money collected on Judgment^ 
afterwards reversed for want of jurisdiction. — A de- 
fendant from whom the plaintiff has collected money on a 
judgment of a circuit court, which judgment is afterwards 
reversed or set aside and the suit dismissed for want of juris- 
diction, is entitled to full restitution of the sum collected 
with interest, and the circuit court has jurisdiction to order 
such restitution, even when the mandate from the supreme 
court contains no such order.^ 

§ 117. Elfect in federal conrts of judgment of nonsuit^ 
etc., in state conrts. — A judgment of nonsuit in a state 
court, even when it is ordered by the trial judge after hear- 
ing the plaintiffs evidence, is no bar to an action in a fed- 
eral court, because it does not determine the rights of the 
parties and can have no weight as evidence at another 
trial.' 

So, if a non-resident plaintiff recover a verdict in a state 
court, which on appeal is set aside and a new trial granted 
on the ground that the plaintiffs evidence did not entitle 
him to a verdict, a voluntary discontinuance of his action 
is no bar to a new suit in a federal court.' 

But if, in the former case, the trial judge should order a 
verdict for the defendant, and enter judgment upon the 
verdict, or, in the latter case, the appellate court should 
order judgment for the defendant without granting a new 
trial, it seems clear that such judgment would constitute a 
bar in a federal court.^ 

A judgment of nonsuit, when rendered by consent upon 
an agreed statement of facts in a state court, is likewise no 
bar to another action in a federal court.' 

In general, if a suit be disposed of on any ground not 

1 Northwestern Fuel Ca v. Brock, > Bucher v. Cheshire R'y, 125 U. a 
189 U. & 21(S. 555. 

2 Manhattan Ins. Ca v, Brough- *See Justices v. Marray, 9 WaU. 
ton, 109 U. a 12L 274. 

» Homer v. Brown, 16 How. 854 



Digitized by 



Google 



122 surra in federal ooubts. [§ 118. 

going to the merits, as a dismissal for want of jurisdiction, 
or for defect of pleadings or parties, or for a misconception 
of the form of action, or because it is prematurely brought, 
the judgment rendered will prove no bar to another suit.^ 

§ 118. Agreements not to remoye suit to federal 
courts. — A citizen of another state, or a foreign corpora- 
tion, may, in each case as it occurs, waive the right to re- 
move a case from a state court to a federal court ; but such 
party is not bound by an agreement made in advance to 
waive this right on all occasions, whenever the case maybe 
presented; because such agreements in advance to oust the 
courts of jurisdiction conferred by law are contrary to 
public policy and void.* 

Some states have tried to prevent foreign corporations 
from removing suits from the state courts to the federal 
courts by enacting that they should not be allowed to 
transact business therein until they had filed an agreement 
not to remove causes to the federal courts. Such statutes 
are unconstitutional ; and even if the agreement be filed, it 
is not binding upon the corporation, and does not prevent 
a removal. These state acts are void, for the reason that 
they attempt to defeat a right secured by the constitution 
and laws of the United States, to wit, the right to remove 
causes from the state courts to the federal courts in proper 
cases.' 

But a state statute declaring that, if a foreign insurance 
company shall transfer a suit to the federal courts, the sec- 
retary of state shall revoke and cancel the license to do 
business within the state, is valid, and the company cannot 
after removal maintain a suit in equity to enjoin the secre- 

1 Smith T. McNeal, 109 XJ. S. 426 ; 445 (reversing Morse v. Home Ins. 

Hughes V. United States, 4 Wall Co., 80 Wis. 496); Barron v. Bum- 

232. side, 121 U. S. 186; Railway Aasnr- 

. 2 Insurance Ca v. Morse, 20 Wall ance Co. v. Pierce, 27 Ohio St 165 

445. (overruling New York Life In& Ca 

. sinsoranoe Co, y. Moi8e,20 Wall v. Beat 28 Ohio St 105). 
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tary of state from revoking its license; becaose the state 
has the right to exclude snch a corporation from doing 
business within its limits altogether, and the condition im- 
posed is not contrary to the constitution or laws of the 
United States. As applied to this business, the act of re- 
moval, though itself a lawful act, justifies the state in 
revoking its Ucense to transact business therein, and in ex- 
cluding it from the state thereafter.^ 



1 Doyle V. Continental Ins. Ca, 94 
U. a 585. The case just cited of 
Doyle T. Continental In& Ca sag- 
gestB the question as to whether or 
not a state can by a statute of that 
character exclude from its limits a 
foreign corporation engaged in for- 
eign or interstate commerce. This 
business is specially protected from 
state regulation hy the commerce 
clause of the constitution, and it 
has been decided that a foreign cor- 
poration whose charter authorizes 
it to engage in such business can- 
not be prevented, by the action of 
another states from doing business 
within its limits. Crutcher v. Ken- 
tucky, 141 XJ. a 47 ; ante, % 7. The 
business of insurance is notfordgn 
or interstate commerce, and is not 
specially protected from state regu- 
lation by the United States consti- 
tution. Paul V. Virginia, 8 Wall 
168; ante, § 6. In the Doyle case 
cited above the court was careful 
to add: ''The cases of Bank of 
Augusta V. Earle^ Ducat v. Chicago, 
Paul T. Virginia, and Lafayette Ins. 
Ca V. French, establish the princi- 
ple that a state may impose upon a 
foreign corporation, as a condition 
of coming into or doing business 
within its territory, any terms, con- 
ditions and restrictions it may think 
proper that are not repugnant to 



the constitution or laws of the 
United States. . . . The effect 
of our decision in this respect is 
that the state may compel the for- 
eign company to abstain from the 
federal courtB» or to cease to do busi- 
ness in the stata It gives the com- 
pany the option. This is justifiable^ 
because the complainant has no 
constitutional right to do business 
in that state, ... No right of 
the complainant under the laws or 
constitution of the United States^ by 
its exclusion from the states is in- 
fringed." Pages 540, 542. In Bar- 
ron V. Bumside, 121 U. a 186, in 
which it was decided that an Iowa 
statute was void which required 
certain foreign corporations to stip- 
ulate^ as a condition of obtaining a 
permit for the transaction of busi- 
ness in Iowa, that they would not 
remove suits into the federal courtB, 
the court says : ** The question as 
to the right of a state to impose 
upon a corporation engaged in in- 
terstate commerce the duty of ob- 
taining a permit from the state, as 
a condition of its right to carry on 
such commerce, is a question which 
it is not necessary to decide in this 
casa In all the cases in which this 
court has considered the subject of 
the granting by a state to a foreign 
corporation of its consent to the 
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transaction of business in the state, 
it has uniformly asserted that no 
conditions can be imposed by the 
state which are repugnant to the 
constitution and laws of the United 
States." Page 200. From these de- 
cisions and dicta it seems to follow 
that such a statute would fail to ac- 
complish its purpose, either in ex- 
cluding the corporation from doing 
business within the state or in pre- 



venting it from removing a cause 
to a federal court For, as applied 
to a foreign corporation engaged in 
foreign or interstate commerce, the 
state act is unconstitutional and 
void in so far as it attempts to pro- 
hibit the doing of such business 
within the state ; and so far as it 
attempts to prevent a removal to 
the federal courts, it is void as to 
all kinds of foreign corporations. 
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A. Locality when the suit ia of ajpersonaZ and transitory 

nature. 

B. Zocality when the suit is of a local nature. 

§ 119. DiTision of subject of chapter.— The question as 
to whether or not a particular circuit court has jurisdiction 
of a given case depends largely upon the natare of the 
suit — "whether it is transitory or local in nature ; and the 
subject will be considered under these two heads. 
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A. LocaUiy when, the euU ie of a personal a/nd traneUory 

natfwte. 

§120. Fundamental eonsti*nction of Judiciary act of 

1887. — The first section of the judiciary act of 1887 is very 
obscurely worded, and this has led to much judicial conflict. 
In McConnick v. WaUherSy 134 U. S. 41, however, the 
supreme court construed this section in such a way as to 
remove many doubts, and to render its application com- 
paratively easy and uniform. The court held unanimously 
that: "Where the jurisdiction is founded upon any of the 
causes mentioned in this section, except the citizenship of 
the parties, it must be brought in the district of which the 
defendant is an inhabitant ; but where the jurisdiction is 
founded solely upon the fact that the parties are citizens of 
different states, the suit may be brought in the district in 
which either the plaintiff or the defendant resides." Per 
Fuller, 0. J., p. 43. 

It was accordingly adjudged that the United States 
circuit court for Nebraska had jurisdiction of an action 
brought by a citizen and resident of Nebraska against an 
Illinois corporation. The defendant corporation had an 
office and agent in Nebraska, and process was served upon 
the agent in accordance with the local statutes ; and the 
decision shows that these facts do not defeat the court's 
jurisdiction, even when the adverse party is also a resident 
of that state. 

This section, after describing the jurisdiction common to 
all the circuit courts of the United States, in respect to the 
subject-matter of the suit and the character of the parties 
who might sustain suits in those courts, adds the following 
clause, which occasioned the doubts and confusion : " But 
no person shall be arrested in one district for trial in an- 
other in any civil action before a circuit or district court ; 
and no civil suit shall be brought before either of said courts 
against any person by any original process or proceeding 
in any other district than that whereof he is an inhabitant ; 
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but where the jurisdiction is founded only on the fact that 
the action is between citizens of different states, suit shall 
be brought only in the district of the residence of either 
the plaintiff or the defendant." * 

The first part of the section confers originW jurisdiction 
upon the United States circuit courts in six classes of cases, 
as f ollo^:s : (1) Those " arising under the constitution or 
laws of vhe United States, or treaties made, or which shall 
be made, under their authority;" (2) those in which "the 
United States are plaintiffs or petitioners ; " (3) suits " be- 
tween citizens of different states ; " (4) suits " between citi- 
zens of the same state, claiming lands under grants of 
different states ; " (5) suits " between citizens of a state and 
foreign states, citizens or subjects ; " (6) said circuit courts 
" shall have exclusive cognizance of all crimes and offenses 
cognizable under the authority of the United States, ex- 
cept as otherwise provided by law, and concurrent juris- 
diction with the district courts of the crimes and offenses 
cognizable by them." 

Then follows the clause above quoted, which limits and 
prescribes the district in which a suit may be originally 
brought. The construction given to this clause in MoCor- 
mioh V. Walthers^ uhi aupra^ is that in these six classes of 
cases the suit must be brought in the district of which the 
defendant is an inhabitant, except when the jurisdiction is 
founded only on the fact that the action is between citizens 
of different states, and then the action may be brought in 
the district in which either the plaintiff or the defendant 
resides, but not elsewhere. 

§ 121. Same.— The act of 1887 omits the clause con- 
tained in the prior judiciary act of March 3, 1875, which 
allowed a defendant to be sued in any district in which he 
happened to be "/ot^/idJ" at the time of serving process, if 
the adverse parties were citizens of different states. Under 
the act of 1876 it sometimes happened that a man was sued 

^ The judiciary act of 1887, and a comparison of its terms with those 
of 1875, are printed in 120 U. & 78a 
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in a district hundreds of miles from his home, and while 
merely traveling through the sister state on business or 
pleasure. The mere facts that the defendant was " found " 
in that district, and that the adverse parties were citizens 
of different states, gave the United States circuit court for 
that district jurisdiction of the personal suit, even if the 
plaintiff resided also at a distance in another state. The 
inconvenience and injustice arising from this state of the 
law under the act of 1875, when both parties were non- 
residents, were remedied by the act of 1887. The omission 
of the " found " clause and the insertion of the clause quoted 
above relating to the district of suit produce the following 
results : 

1. When " the jurisdiction is founded only on the fact 
that the action is between citizens of different states," the 
suit may be brought either in the district of the residence 
of the plaintiff or in that of the defendant, but cannot be 
brought in any other district, even if the defendant be 
found therein and served with process.* 

2. When the jurisdiction is founded on any other ground 
than that of diverse citizenship, as, for instance, that the 



iMcCormick v. Walthers» 184 
U. a 41 ; Smith v. Lyon, 183 U. a 
816. "The judiciary act of 1789 pro- 
vided that no civil suit should be 
brought before the circuit or dia- 
ti-ict courts against an inhabitant of 
the United States by any original 
process in any other district than 
that whereof he was an inhabitant^ 
or in which he should be found at 
the time of serving the writ (1 Stat 
79, ch. 20, sec. 12), and the act of 
1875 (18 Stat 470, ch. 187, sec. 1) 
contained a similar provision. This 
liability of the defendant to be sued 
in a district where he might be 
found at the time of serving pro- 
cess was omitted in the act of 1887, 
but he still remained liable to suit 
in the district of the residence of 



the plaintiff as weU as in his own 
district; and as he could not be 
sued anywhere else^ we held in 
Smith V. Lyon, 188 U. a 815, that 
where there were two plaintiffs^ 
citizens of different states, the de- 
fendant being a citizen of another 
state, could not be sued in the state 
of either of the plaintiffs Mr. Jus- 
tice Miller points out in deUvering 
the opinion of the court that^he evi- 
dent purpose of congress in the act 
of 1887 was to restrict rather than 
enlarge the jurisdiction of the cir- 
cuit court 'whiles' he says, 'at the 
same time a suit is permitted to be 
brought in any district where either 
plaintiff or defendant resides." Per 
Fuller, G J., in McCormick v. Wal- 
ther8»184U.a41.41 
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suit is one ^^ arising under the constitution or laws of the 
United States," the suit must be brought in the district 
whereof the defendant is an " inhabitant," and, if brought 
in any other district, the defendant may have it dismissed, 
by taJdng the objection before pleading to the merits.* 

Those are the rules in the simple case of a suit with only 
two parties, — one plaintiff and one defendant. When there 
is a plurality of parties plaintiff or defendant, and all the 
parties on one side reside in the district of suit, the court 
has jurisdiction under the first rule. And when there is a 
plurality of parties defendant and they are all inhabitants 
of the district of suit, the court has jurisdiction under the 
second rule. 

§ 122. Plurality of plaintiffs residing in different 
states or districts. — When there is a plurality otplainiiffa^ 
residents of different states or districts, it is settled that 
they cannot sue in the district where either of them re- 
sides; even if the defendant be found and served there; 
but can only sue in the district of the residence of the de- 
fendant. 

Smith V. Zyony 133 IT. S. 315, is the leading case upon this 
point. There two partners, residing respectively in Mis- 
souri and Arkansas, brought a personal action in the United 
States circuit court for Missouri against a citizen of Texas. 
The defendant was duly served with process, and filed a 
plea to the jurisdiction of the court. The circuit court 
dismissed the suit for want of jurisdiction ; ' and the su- 
preme court affirmed the judgment of dismissal. Mr. Jus- 
tice Miller, in delivering the unanimous opinion of the 
supreme court, says on page 317: 

^' In the case before us, one of the plaintiffs is a citizen of 
the state where the suit is brought, namely, the state of 
Missouri, and the defendant is a citizen of the state of Texas. 
But one of the plaintiffs is a citizen of the state of Arkan- 

1 McCormick v. Walthers, 134 > Smith y. Lyon, 88 Fed. Bep. 5a 
U.S. 41,43; St Louis B'yv. Mo- 
Bride, 141 U. a 127. 
9 
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sas. The suit, so far as he is concerned, is not brought in 
the state of which he is a citizen. Neither as plaintiff nor 
as defendant is he a citizen of the district where the suit is 
brought. The argument in support of the error assigned 
is that it is sufficient if the suit is brought in a state where 
one of the defendants or one of the plaintiffs is a citizen. 
This would be true if there were but one plaintiff or one 
defendant. But the statute makes no provision, in terms, 
for the case of two defendants or two plaintiffs who are 
citizens of different states. In the present case, there being 
two plaintiffs, citizens of different states, there does not 
seem to be, in the language of the statute, any provision 
that both plaintiffs may unite in one suit in a state of which 
either of them is a citizen." 

§ 123. Plurality of defendants residing in diiferent 
states or districts. — The cases are conflicting as to whether 
or not a circuit court has jurisdiction of a suit against joint 
defendants, who are residents and citizens of different 
states or districts, when the suit is of a personal nature 
and is brought in the district of the residence of one of 
them. The better view seems to be, however, in accord- 
ance with the reasoning of the supreme court in Smith v. 
Lyon^ vbi swpra^ that the court has not jurisdiction in such 
case under the act of 1887. For the fact that one of the 
defendants or one of the plaintiffs resides in the district of 
suit does not seem to be sufficient to confer jurisdiction 
under this act; all of the parties on one side of the contro- 
versy must reside in that district, or the jurisdiction is 
defeated. 

In other words, under the act of 1887, the jurisdiction 
depends upon the residence and citizenship of the parties; 
and when there are two or more adverse parties, who are 
non-residents of the district where suit is brought, the juris- 
diction is defeated,^ 

1 Smith V. Lyon, 183 IT. S. 815, National Cash Register Ca, 42 Fed. 

817; Ames v. Holderbaum, 42 Fed. Bep. 81 ; Jewett v. Bradford Sav- 

Bep. 841, 842. Contra, Rawitzer ings Bank, 45 Fed. Bep. 801 (Ver- 

V. Wyatt, 40 Fed. Bep. 609 (CaL, rnont^ Wheeler, J.\ 
Boss, J., 1889); Bensinger Ca v. 
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Kor does the case of JSb pj/rte SchoUenberger^ 96 IT. 8. 
369^ decide anything in conflict with these views. That 
case was governed by the judiciary act of 18Y6 (18 Stat. 
4Y0), which conferred jurisdiction upon the circuit court 
over a suit between non-residents of the state where suit 
was brought, if the defendant was/bt^Ti^ therein at the time 
of serving process. This clause conferring jurisdiction over 
suits between dtizenB of different states when the defend- 
ant was found in the state of suit was omitted in the act of 
1887.* The defendant was a foreign corporation doing busi- 
ness in Pennsylvania, in which state the action was brought. 
In accordance with the local statute, the defendant had 
appointed an agent to receive service of process for it, and 
service was made upon such agent. The circuit court 
quashed the service of process and refused to entertain juris- 
diction, on the ground that the defendant was not an in- 
habitant of or found within the district of suit. On a writ 
of mandamua^ the supreme court held, however, that as the 
defendant had appointed such agent and was doing busi- 
ness in Pennsylvania, it was "found*' there, within the 
meaning of the act of 1875 ; that the service of process was 
valid, and that the circuit court had jurisdiction. 

The citizenship required by the act of 1875 existed, and 
the question involved was chiefly one of the service of pro- 
cess. As this was sufficient, the court had jurisdiction, be- 
yond all doubt. 

§ 124. Waiver of Jurisdictional objection.— A dictum 
of the court in Eonpwrte ScKoUenberger^ vbi sttpraf has, how- 
ever, been supposed to support the view that under the act 
of 1887 it is only necessary to give jurisdiction that one of 
the defendants should be a citizen and resident of the dis- 
trict of suit for the alleged reason that the want of juris- 
diction is merely a personal exemption of the non-resident 
from suit, and is one which he may waive, and is not one of 
which the resident defendant can take advantage to defeat 

lAfOe, § 181. 



Digitized by 



Google 



132 SUITS IN FEDERAL OOUSTS. [§ 124. 

the jurisdiction. This dictum is contained on page 378, and 
reads as follows : " The act of congress prescribing the place 
where a person may be sued is not one affecting the general 
jurisdiction of the courts. It is rather in the nature of a 
personal exemption in favor of a defendant, and it is one 
which he may waive. If the citizenship of the parties is 
sufficient^ a defendant may consent to be sued anywhere he 
pleases, and certainly jurisdiction will not be ousted because 
he has consented." 

The words printed in italics qualify the first part of the pas- 
sage quoted, and imply that when the citizenship of the parties 
is not suflBcient, as defined by the controlling judiciary act, 
the circuit court cannot acquire jurisdiction by the failure 
of the non-resident defendant or of any other party to ob- 
ject, or by any other waiving acts.' Jurisdiction of this 
character cannot be conferred by consent of parties, and as 
soon as the want of the proper citizenship appears, it is the 
duty of the circuit court of its own motion, and without 
waiting for the action of either party, to dismiss the suit 
for want of jurisdiction.^ 

Where, however, the citizenship of the parties is suflBlcient 
under the judiciary act in force at the time the suit is com- 
menced, and the jurisdictional objection is based upon the 
defendant's personal exemption from suit in the district of 
suit, he may waive the objection, and his appearance and 
pleading to the merits amounts to a waiver.* Thus, under 
the judiciary act of 1887, the defendant's objection that the 
suit is not brought in the district " whereof he is an inhab- 
itant," is based upon his personal exemption from suit in 
the district selected by the plaintiff, and the defendant 

1 Parker v. Ormsby, 141 IT. S. 8L « St Louis R'y v. McBride, 141 

2 Mansfield. R'y v. Swan, 111 U. a U. S. 127 ; Charlotte Nau Bank v. 
879 ; Graves v.Corbin, 182 U. a 571, Morgan, 182 U. a 141; Jones v. 
590, 591; Cameron v. Hodges, 127 Andrews, 10 WalL 827; Toland ▼. 
U. a 822. See, also, Davidsburgh Sprague, 12 Peters, 800, 880; flan- 
T. Knickerbocker In& Ca, 90 N. Y. ders v. w^tna Ins. Ca, 8 Mason, 158 ; 
526 ; Robinson v. Oceanic Nav. Co., Harrison v. Rowan, 1 Feten CL &, 
1121^Y.815. 4881 
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waives the objection by appearing and pleading to the 
merits.^ 

In the case just cited of St Louis R^y v. McBride^ the 
supreme court was careful to say on pages 128, 129 : " The 
action was one to recover money, the sura claimed being in 
excess of two thousand dollars, and was between citizens 
of different states, and was brought in the district and state 
of the residence of the plaintiffs. It was a case, therefore, 
within the general jurisdiction of the circuit courts of the 
United States, under section 1 of chapter SG6 (25 Stat. 433) ; 
and if the jurisdiction was founded only on the fact that 
the action was between citizens of different states, it was 
brought in the circuit court of a proper district." 

§ 125. Non-joinder of parties. — An important question 
under the judiciary act of 18S7, which has not yet been de- 
cided by the supreme court, is whether or not a plaintiff, 
by omitting to join a person having a joint interest, whose 
joinder would defeat the jurisdiction, can thereby confer 
jurisdiction upon the circuit court? 

In the case of non-joinder of parties j^Zai/i^ij^, it seems 
clear that jurisdiction cannot be so conferred. Thus, in 
Fami v. Tessmi, 1 Black, 309, decided in 1861, the supreme 
court held that the non-joinder as a party plaintiff of a joint 
obligee, who was a citizen of the same state as the defend- 
ant, defeated the jurisdiction of the circuit court under the 
act of 1789. Upon the authority of this case, it seems that 
under the act of 1887, when there are two or more joint 
obligees or joint promisees, residing in different states or 
districts, and the suit is brought in the district of the resi- 
dence of one of them, and the non-resident is not joined, 
the circuit court hps not jurisdiction. For otherwise the 
decision in SmUh v. Zyon, 133 U. S. 315, could be easily 
evaded, and the intention of congress to restrict the juris- 
diction would be defeated at the will of the plaintiffs In 
Stnithv. Lyon^ supra^ it was held that where the defendant 

1 St Louis R'y v. McBride, vJtn supra. 
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and one of the plaintiffs were non-residents of the state 
where sait was brought, the circuit court had not jurisdic- 
tion under the act of 1887, although the other plaintiff was 
a resident and citizen of that state and district, and the de- 
fendant was found therein and served with process. It 
would defeat the purpose of congress in passing the act of 
1887,^ to allow the resident plaintiff to confer jurisdiction 
by his own omission to join his non-resident joint promisee. 

One partner cannot recover his share of a debt due to 
the partnership in an action at law, prosecuted in his own 
name alone against the debtor.' 

For like reasons it seems that, notwithstanding the act 
of February 28, 1839' (R S., sec. 737), where there are two 
or more joint obligors or joint promisors, citizens and resi- 
dents of different states or districts, and the suit is brought 
in the district of the residence of one of them, without 
joining the non-resident as a party defendant, the circuit 
court is without jurisdiction, whatever the plaintiff's resi- 
dence or citizenship may be. 

Where there are two joint promisors and one plaintiff, 
all residents and citizens of different states, the plaintiff 



i«The object of the biU is to di- 
minish the jurisdiction of the cir- 
cuit courts and of the supreme court 
of the United Statea" Per Mr. Cul- 
berson, of Texas, in charge of the 
bill in the House of Representatives 
(House bill 2441X 18 Ck)ngr. Hecord, 
p. 613. The act of 1887 was " mainly 
designed for the purpose of restrict- 
ing the jurisdiction of the circuit 
courts of the United States.'' Per 
Mr. Justice Miller in Smith v. Lyon, 
183 U. a 816, 820. 

« Vinal V. West Virginia Ca, 110 
U. a 215. 

>The act of February 28; 1889 
(5 Statutes at Laige, 821X is as fol- 
lows: '*That where, in any suit 
at law or in equity, commenced 
in any court of the United States, 



there shaU be several defendants, 
any one or more of whom shall 
not be inhabitants of or found 
within the district where the suit 
is brought^ or shall not voluntarily 
appear thereto, it shaU be lawful 
for the court to entertain jurisdic- 
tion, and proceed to the trial and 
adjudication of such suit between 
the parties who may be properly 
before it; but the judgment or de- 
cree rendered therein shall not con- 
clude or prejudice other parties not 
regularly served with process, or 
not voluntarily appearing to an- 
swer; and the non- joinder of par- 
ties who are not so inhabitants, or 
found within the district, shall con- 
stitute no matter of abatement or 
other objection to said suit" 
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may sue either promisor^ without joining the other, in the 
plaintiff's own district; because the action is then brought 
in the district where all the parties on one side of the con- 
troversy reside. To this extent the act of 1839 seems to be 
left in force by the act of 1887, as it is not in conflict with 
the later statute. 

But where, under the same citizenship, the action is 
brought in the district of one of the joint promisors, the 
act of 1839 conferring jurisdiction seems to be in conflict 
with and to be repealed by the act of 1887; because all the 
parties on one side of the controversy are not residents of 
that district, and to allow the plaintiff to confer jurisdiction 
by omitting to join the non-resident promisor would be a 
palpable evasion of the act of 1887. 

In Kendig v. Deom^ 97 XJ. S. 423, the plaintiff omitted to 
join a corporation as a party defendant, in a bill to be re* 
stored to the rights of a stockholder in the corporation. 
The corporation was a citizen of the same state with the 
plaintiff, but, as between the plaintiff and the defendant, 
the circuit court had jurisdiction. It was held, notwith- 
standing the act of 1839, that the corporation was an indis- 
pensable party to the relief sought; and that as both it and 
the plaintiff were citizens of the same state, the circuit 
court was without jurisdiction, and should have dismissed 
the suit without prejudice. 

When the citizenship of a non-joined person having a 
joint interest with one of the parties is such as to defeat 
the jurisdiction if joined^ it is the duty of the circuit court 
to dismiss the suit for want of jurisdiction, whenever such 
citizenship is made to appear at a proper time and in a 
proper manner; and its failure to dismiss is error, for 
which a judgment on the merits will be reversed by the 
supreme court. This rule applies both to the non-joinder 
of a party plaintiff,^ and to the non-joinder of a party de- 
fendant.* 

1 Farni y. Tesson, 1 Black, 300. 286; Andeison v. Wafet^ 188 U. a 
>Kendig y. Dean, 97 IT. a 428; 694, 
Barney y. Baltimore, 6 Wall 280^ 
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§ 126. Time and mode of objecting to Jurisdiction. — 

Under the judiciary act of 1789, the objection that the 
necessary citizenship of the parties did not exist could only 
be made at an early stage of the proceedings by a plea in 
abatement, if the pleadings contained the proper allega- 
tions, and such objection was waived by pleading to the 
merits.^ But this rule was changed by the judiciary act of 
March 3, 1875, which makes it the duty of a circuit court 
to dismiss or to remand a suit when it appears at any time 
before it is finally disposed of that the necessary citizenship 
does not exist; provided that the circuit court has not 
jurisdiction upon any other ground.* 

The act of 1875 does not prescribe any particular mode 
for objecting that the necessary citizenship does not exist. 
Such fact may be brought to the attention of the circuit 
court by affidavits or depositions, or in any other proper 
mode; provided that due notice be given to the adverse 
party and an opportunity afforded him to rebut or control 
the evidence tending to show a want of jurisdiction.' 
Under this act of 1875 it is not incumbent upon the defend- 
ant to take an' express objection to the jurisdiction by 
any form of pleading or motion. This duty is imposed 
upon the court ; and if the pleadings and proofs taken to. 
gether fail to show affirmatively and without inference 
that the necessary citizenship exists, it is the duty of the 
circuit court to dismiss the suit for want of jurisdiction; 
because the presumption is that a cause is without its juris- 
diction unless the contrary affirmatively appears. If the 
circuit court assumes jurisdiction and renders judgment on 
the merits, when the pleadings and proofs fail to show that 
the necessary citizenship exists, the supreme court will re- 

iD'Wolfv.Rabaud,! Peters, 476, U. a 188, 144; Morris v. Gflmer, 

498; Evans v. Gee, 11 Peters, 80, 139 U. S. 815, 826; Nashua R'y v. 

88 ; Jones v. Lea^e, 18 Howard, 76, LoweU R'y, 186 U. a 856, 874 

81 ; De Sobry t. Nicholson, 8 Wall. > Morris v. Gilmer, 129 U. a 815, 

430; 43a €26; Hartog t. Memory, 116 U. a 

>Fannington t. Fillsbury, 114 68a 
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verse the judgment of its own motion, even if neither party 
raises the question of jurisdiction.^ 

§ 127. Amendment^ dropping party from the record. — 
In Anderson v. Watt, 138 U. S. 694, the plaintiff attempted 
to confer jurisdiction upon the circuit court by dropping a 
party plaintiff from the record. The suit was brought in 
Florida by two executors, one of whom was a citizen of 
New York and the other a citizen of Great Britain, against 
a citizen of New York and citizens of Florida. After its 
institution the letters testamentary were revoked as to the 
New York executor, and the circuit court allowed an amend- 
ment, ordering the suit to be discontinued as to him and to 
proceed in the name of the British executor as sole surviv- 



1 Anderson v. Watt, 188 CT.a 694; 
King Bridge Ca v. Otoe County, 
120 U. a 225. 

The fifth section of the jndiciary 
act of March 8, 1875 (18 Stat 470, 
472), reads as follows : 

" Sea 5. That if, in any suit com- 
menced in a circuit court or re- 
moved from a state court to a 
circuit court of the United States, 
it shall appear to the satisfaction of 
said circuit courts at any time after 
such suit has been brought or re- 
moved thereto^ that such suit does 
not really and substantially mvolve 
a dispute or controversy properly 
Tnthin the jurisdiction of said cir- 
cuit courts or that the parties to 
said suit have been improperly or 
coUusively made or joined* either 
as plaintifiEs or defendants^ for the 
purpose of creating a case cogniza- 
ble or removable under this act^ the 
said circuit court shall proceed no 
further therein, but shall disi]^ 
the suit or remand it to the court 
from which it was removed as jus- 
tice may require, and shall make 
such order as to costs as shall be just ; 
[but the order of said circuit court 



dismissing or remanding said cause 
to the state court shall be review- 
able by the supreme court on writ 
of error or appeal, as the case may 
be]." The last paragraph of this 
section, which is inclosed in brack- 
ets above, is expressly repealed by 
section 6 of the act of 1887. Gur- 
nee v. Patrick Ca, 187 U. a .14t 
But the remainder of the section is 
left in force. Section 5 of the act of 
Harch 8» 1891 (26 Stat 826), gives 
the supreme court appellate juris- 
diction over the circuit and district 
courts "in any case in which tiie 
jurisdiction of the [lower] court is 
in issua" But this statute does not 
authorize the supreme court to ex- 
ercise appellate jurisdiction whece 
no final judgment has been ren- 
dered in the lower court; and as 
an order dismissing or remanding 
a cause for want of jurisdiction is 
not a final judgment^ it follows that 
the supreme court has not jurisdic- 
tion to review such an order, and 
will dismiss the writ of error or tiie 
appeal McLish v. Roff, 141 U. Q. 
661; Chicago B'y v. Boberts^ 141 
U. & 690. 
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ing executor. In this way the plaintiflf hoped to cure the 
objection that some of the adverse parties were citizens of 
the same state of "New York. The circuit court assumed 
jurisdiction and rendered judgment on the merits for the 
plaintiff. On appeal to the supreme court, however, this 
judgment was reversed for want of jurisdiction, on the 
ground that the jurisdiction was determined by the condi- 
tion of the parties at the commencement of the suit, and 
that jurisdiction could not be given by an amendment 
afterwards. As expressed by Mr. Chief Justice Fuller on 
page 708: "Jurisdiction could no more be given to the cir- 
cuit court by the amendment than if a citizen of Florida 
had sued another in that court and subsequently sought to 
give it jurisdiction by removing from the state." 

§ 128. Besidence or inhabitancy of corporations. — The 
use of the terms " residence " and " inhabitant," in the ju- 
diciary act of 1887, has been the source of numerous con- 
flicting decisions in the circuit courts, and the authoritative 
view has not as yet been announced by the supreme court. 
In some circuits it has been held that a corporation is a 
citizen and a resident of the state creating it only, and 
that it cannot, by engaging in business in another state, 
even with that state's consent, acquire a " residence " therein, 
or become an " inhabitant " thereof, within the meaning of 
the act of 1887.^ 

But the better view seems to be that announced by Mr. 
Justice Miller in Hirschl v. Case Mac, Co,^ 42 Fed. Kep. 
803, in these words : " A corporation is a citizen of the state 
under whose laws it is organized. For the purpose of suing 
and being sued, it may become a resident of each state in 
which it does business under state law." It was accord- 
ingly held that a corporation which is sued in the courts 
of the state other than that of its creation cannot remove 

1 Fales V. Chicago R'y, 32 Fed. Engine Co., 40 Fed Repi 1 (Ma, 

Rep. 673 (Iowa, Shiras, J.) ; Myers Brewer, J.) ; Miller v. Wheeler Man. 

V. Munay, 43 Fed Rep. 695 (Iowa, Ca, 46 Fed Rep. 882. 
Shiras, J.) ; Booth v. St Louis Fire- 
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the cause to a federal court when it is doing business in the 
state of process ; because it is then a resident of that state, 
and only non-residents are entitled to a removal; and fur- 
thermore, the petition for removal must allege non-resi- 
dence.* 

§ 129. Indispensable parties. — No very satisfactory def- 
inition of indispensable parties can be given; but they 
may be broadly described as parties whose interests are so 
interwoven and bound up with other parties that no judg- 
ment or decree can be made without necessarily affecting 
them.^ If an indispensable party cannot be subjected to 
the jurisdiction of the particular circuit court in question, 
the jurisdiction is defeated, and the whole suit or action 
must be dismissed, not on the merits, but for want of juris- 
diction. 

Who are or are not indispensable parties depends largely 
upon the judiciary act in force at the time when the ques- 
tion arises ; and persons occupying the same relation to- 
wards each other have been held under one act to be indis- 
pensable parties, and under another act to be not indis- 
pensable parties. Thus, under the act of 1789, all of the 
partners were considered indispensable parties, when the 
suit was on a firm debt ; and if one of them was a citizen 
of the same state with the plaintiff, or if for any other rear 
son he was not liable to be sued in the district chosen, the 
jurisdiction of the circuit court over the entire action was 
defeated ; but under the act of 1839 this was not true, and 
the plaintiff could prosecute his action to judgment against 
any one or more of such joint debtors, as the circuit court 
chosen had jurisdiction over, without joining the others; 
and such non-joinder could not be taken advantage of in 
any way.' 

1 To the same effect aie Riddle v. United States y. Southern Paa R'y« 

New York R'y, 89 Fed. Rep. 290 49 Fed. Rep. 297. 

(Penn., 1889); Miller v. Eastern ^Horn v. Lockhart, 17 Wall. 570, 

Oregon Gold Min. Co., 45 Fed. Rep. 579 ; Ribon v. Railroad (>>nipanie8, 

845 (Oregon) ; Zambrino v. Calves- 16 WalL 446, 450. 

ton R'y, 38 Fed. Rep. 449 (Texas); » Barney v. Baltimore, 6 WalL 
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In a bill for partition of real estate, all the part owners 
or tenants in common are indispensable parties ; and if any 
one or more of them cannot be subjected to the jurisdiction 
of the particular circuit court chosen, the entire suit must 
be dismissed for want of jurisdiction, even under the act of 
February 28, 1839 (R S.. sec, Y37).^ Speaking of those co- 
tenants over whom the circuit court had not jurisdiction 
because they were residents of the District of Columbia 
and not citizens of any state, the court in the case just cited 
says on page 285 : " If, for instance, the decree should par- 
tition the land and state an account, the particular pieces 
of land allotted to the parties before the court would still 
be undivided as to these parties, whose interest in each piece 
would remain as before the partition. And they could at 
any time apply to the proper court, and ask a repartition 
of the w^hole tract, unaffected by the decree in this case, be- 
cause they can be bound by no decree to which they are 
not parties." 

In a bill to foreclose a mortgage all the joint owners of 
the legal estate are indispensable parties defendant, and the 
jurisdiction is defeated if one of them is a citizen of the 
plaintiff's state.* In an action at law to enforce a bond, all 
the joint obligees are indispensable parties plaintiff; and if 
one of them be a citizen of the same state with the defend- 
ant, the circuit court must dismiss the entire action for 
want of jurisdiction.' 

B. Locality when the suit is of a local nature. 

§ 130. Jnrlsdiction of local snits not restricted by the 
Judiciary act of 1887. — The territorial jurisdiction of the 
circuit courts of the United States in suits of a local nat- 

280, 286; Inbusch v. Farwell, 1 ^DetweUer v. Holderbaum, 42 

Black, 566 ; Clearwater y. Meredith, Fed. Rep. 837. 

21 How, 489. But see Commercial » Farni v. Tesson, 1 Black, 809. 

Bank v. Slocumb, 14 Pet 60. As to who are or are not indispen- 

1 Barney v. Baltimore, 6 Wall sable parties, see further: Shields 

28a ▼. Barrow, 17 How. 130; Coiron v. 
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ure is not restricted by the judiciary act of March 3, 1887, 
but remains the same that it was under the judiciary act 
of March 3, 1875. 

When the action or suit is brought " to enforce BJiy legal 
or equitable lien upon, or claim to, or to remove any 
incumbrance or Uen or cloud upon, the title of real or 
personal property within the district where such suit is 
brought," the jurisdiction is not defeated by the fact that 
two or more of the adverse parties are non-residents of 
that state or district,* nor by the fact that one or more of 
the defendants is not an inhabitant of or found within the 
district of suit, nor by the fact that one or more of the de- 
fendants does not voluntarily appear thereto. 

In every one and all of these cases the circuit court where 
the property lies is given jurisdiction by section 8 of the 
act of 1875 (18 Stat. 470),* which section was not repealed 
by the act of 1887, but was expressly saved by section 5 of 
the later act.' 

This section 8 was intended to supersede the act of June 
1, 1872 (K. S., sec. 738).* It authorizes the circuit court to 
acquire jurisdiction over such property by publication of 
notice, in case personal service upon an absent and non- 
resident defendant is not practicable.^ But the court can- 
not acquire jurisdiction of the defendant's person in that 
way ; nor render a personal judgment against him.' 

And it allows a defendant, who has not been ^^ actually 
personally notified," one year after judgment, within which 
time he may enter his appearance and have the judgment 

MiUaudon, 19 How. 118 ; House v. * American Ckx y. BensoD, 88 Fed. 

Mullen, 32 Wall 42; Kendig v. Bepi 456. 

Dean, 07 U. a 428; Goodman v. « Shainwald v. Lewic^ 6 Fed. Bepi 

Kiblack, 102 U. & 556; Gregory 610,617. 

T. Stetson, 188 U. S. 579. SQoodman y. Niblack, 102 U. a 

1 Carpenter y. Talbot^ 88 Fed. Rep. 656. 

587. 8ingaranceCkxy.Bang8^108n.a 

^Goodman y. Niblack, 102 U. a 486, 489. 
656; Ames y. Holderbaum, 42 Fed. 
Bep.841. 
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set aside, npon payment of costs; ^^ and thereupon said suit 
shall be proceeded with to final judgment according to 
law." Until after the expiration of one year from the 
entry of the decree, it is not final against such defendant.^ 



^Mellen ▼. Moline Iron VlorkB, 
181 U. a 852, 866; Beach y. Mos- 
grove, 16 Fed. Bep. 805^ 80& 
The statate reads as follows : 
*' Sec. 8. That when m any soit 
oommenoed hi any circnit court of 
the United States, to enforce any 
l^gal or equitable lien upon, or 
claim to, or to remove any incum- 
brance or lien or doud upon, the 
title to real or personal property 
within the district where such suit 
is brought^ one or more of the de- 
fendants therein shaU not be an in- 
habitant of, or found within, the 
said district^ or shall not voluntarily 
appear thereto^ it shaU be lawful 
for the court to make an oi-der di- 
recting such absent defendant or 
defendants to appear, plead, answer 
or demur by a day certain to be 
designated, which order shall be 
served on such absent defendant or 
defendants, if practicable^ wherever 
found, and also upon the person or 
persons in possession or charge of 
said property, if any there be; or 
where such personal service upon 
such absent defendant or defend- 
ants is not practicable, such order 
shall be published in such manner 
as the court may direct, not less 
than once a week for six consecu- 
tive weeks ; and in case such absent 
defendant shaU not appear, plead, 
answer or demur within the time 
so limited, or within some further 
time, to be allowed by the court in 
its discretion, and upon proof of 
the service or publication of said 



order, and of the performance of 
the directions contained in the 
same, it shaU be lawful for the 
court to entertain jurisdiction, and 
proceed to the hearing and adjudi- 
cation of such suit in the same 
manner as if such absent defendant 
had been served with process within 
the said district; but said adjudi- 
cation shall, as regards said absent 
defendant or defendants without 
appearance^ affect only the prop- 
erty which shall have been the sub- 
ject of th« suit and under the juris- 
diction of the court therein, within 
soeh district And when a part of 
the said real or peiBonal property 
against which such proceeding 
shall be taken shall be within an- 
other district^ but within the same 
state, said suit may be brought in 
dther district in said state: Pro- 
vided, Jujwever, that any defendant 
or defendants not actually person- 
aUy notified as above provided 
may, at any time within one year 
after final judgment in any suit 
mentioned in this section, enter his 
appearance in said suit in said cir- 
cuit courts and thereupon the said 
court shall make an order setting 
aside the judgment therein, and 
permitting said defendant or de- 
fendants to plead therein on pay- 
ment by him or them of such costs 
as the court shall deem just; and 
thereupon said suit shall be pro- 
ceeded with to final judgment ac- 
cording to law." Act of March 8, 
1875, ch. 137 (18 Stat 472). 
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1 131. Illnstrations of local snits to enforce liens, etc. 

The following are illustrations of local suits to enforce liens, 
etc., within the meaning of section 738 of the Kevised Stat- 
utes, and of section 8 of the act of 1875 : 

A bill to foreclose a mortgage upon real estate.* A bill 
to enforce a claim or lien upon a specific fund within reach 
of the court.* A bill to enforce a lien created by a deed of 
trust.' 

A creditor's suit to set aside a conveyance made by the 
debtor corporation while insolvent, in trust to secure cer- 
tain preferred creditors, is a suit brought to remove an " in- 
cumbrance or lien or cloud upon the title to " property, 
within the meaning of section 8 of the act of 1875.* But it 
was not within the previous statute of June 1, 1872 (R. S., 
sec. 738), because that statute gave this remedy only to 
enforce and not to remove such incumbrances or liens.* 

This decision proceeds upon the ground that " when a 
corporation becomes insolvent, it is so far civilly dead that 
its property may be administered as a trust fund for the 
benefit of its stockholders and' creditors. A court of 
equity, at the instance of the proper parties, will then make 
those funds trust funds, which, in other circumstances, are 
as much the absolute property of the corporation as any 
man's property is his." The trust deed created a lien upon 
the corporation's property in favor of the preferred cred- 
itors, superior to all other creditors. This lien was there- 
fore an incumbrance or cloud upon the title to the prejudice 
of the unpreferred creditors. Until such lien or incum- 
brance was removed they could not know the extent of 
their interest in the property or in the proceeds of its 
sale. Their suit was therefore to remove a lien, cloud or 
incumbrance upon property in which they had an interest. 

iBlack T. Scott, Fed. Bep. 186; 'Mass. Mut Ina Ca ▼. Chicago 

Ames V. Holderbaum, 42 Fed. Rep. R'y, 18 Fed. Rep. 857. 

841. ^MeUen v. Moline Iron WorkB> 

SGoodman v. Niblack, 102 U. a 181 U. S. 85a 

55a ftld, pi 86a 
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§ 132. Indispensable party defendant citizen of plaint- 
iflTs state. — But this act of 1875 does not confer jurisdic- 
tion over a suit of this local nature when an indispensable 
party ^ defendant is a citizen of the same state with the 
plaintiff. The act does not attempt to do this ; and if it 
did, it would be unconstitutional and void, and would con- 
fer no jurisdiction; because the controversy would not be 
between citizens of different states, and thus not within the 
judicial power of the inferior courts of the United States 
as defined by the constitution.* 

§ 133. Attachment of property as conferring jurisdic- 
tion. — By the laws of many of the states, an attachment 
of the non-resident's property w^ill confer jurisdiction upon 
the court in a transitory action, and even a judgment by 
default will be deemed valid as against such attached prop- 
erty both in the federal courts and in the courts of other 
states, unless the defendant can show that it was not ren- 
dered in substantial accordance with the state laws, or that 
it was rendered without jurisdiction.' 

An ordinary attachment suit, however, is not one to en- 
force a lien within the meaning of the act of congress of 
1875 quoted above in section 130, and the plaintiff is not 
entitled to an order for substituted service of process upon 
a non-resident defendant. In the federal courts an attach- 
ment of property is regarded merely as an incident to a suit, 
and if the court has not jurisdiction without the attach- 
ment, the attachment will not confer jurisdiction and the 
action must be dismissed. The result is that a non-resident's 
ownership of property in a state does not of itself render 
him liable to a suit in a transitory action in a federal court 
sitting in such state. Even before the judiciary act of 1887, 
unless found therein and served personally with process, he 

1 As to who are indispensable par- « CkM>per v. Reynolds, 10 Wall 
ties, BQe section 129, ante, 808 ; Pennoyer v. NeflE, 95 U. S. 714 ; 

20ber v. Gallager, 98 IJ. S. 199, Morgan v. NeviU^ 74 P& St Sa 
204; Anderson v. Watt, 188 U. a 
694 



Digitized by 



Google 



§ 134.] LOCALITY OF SUITS. 145 

could appear specially and have the attachment dissolved 
and the case dismissed for want of jurisdiction.* 

The jurisdiction of the federal courts is still more re- 
stricted by the act of March 3, 1887, which omits the clause 
contained in the act of 1875, allowing suit between non-res- 
idents where the defendant is "found" in the district, and 
provides that " where the jurisdiction is founded only on 
the fact that the action is between citizens of different 
states, suit shall be brought only in the district of the res- 
idence of either the plaintiff or the defendant." ^ 

§ 134. Bemoyal of attachment suits from state to federal 
conrts. — Where there is a valid attachment of a non-resi- 
dent defendant's property in a state court, without valid 
personal service of process upon him, and he voluntarily 
appears and files a petition and obtains a removal to a fed- 
eral court, he thereby waives his objections to the service 
of process, and is not entitled to have the cause dismissed 
when it reaches the federal court.' 

" If a non-resident citizen of another state, when sued in 
a state court without personal service of the process, could 
remove the action to the circuit court, and there have it dis- 
missed because no personal service was made, the states 
would be effectually debarred from executing all their laws 
for making service upon the property of non-residents." * 

As in.dicated by the citation of cases above, there is some 
conflict among the decisions of the lower federal courts on 
this point ; but the late decision of the supreme court in 
Fitzgerald Construction Co. v. Fitzgerald^ 137 U. S. 98, 
seems to settle the question. In that case a foreign corpo- 
ration was sued in a state court of Nebraska, and its prop- 
erty (a debt) was attached according to the state laws. The 

1 Ex parte Railway Ca, 103 U. S. Northwestern Ina Oa, 2 Curtis, 212 

794 ; Tolaiid v. Sprague, 12 Pet 300, (R L, Curtis, J.) ; Crocker Nat Bank 

330 ; Picquet v. Swan, 5 Mason, 35. v. Pagenstetcher, 44 Fed. Rep. 705. 

^Ante, § 121: Smith v. Lyon, 133 Contra: Perkins v. Hendryx, 40 

U. a 315, 319. F. R 657 (Mass., Colt, J.X 

8 Fitzgerald Constr. Co. v. Fitz- <Per Curtis, J., in 2 Curtis, 312^ 

gerald, 187 U. a 98; Sayles v. 2ia 
10 
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only service of process in personam was upon the president 
of the defendant corporation while he was casually in Ne- 
braska, and not on the business of the corporation ; nor was 
it engaged in business within the state. This service was 
clearly insufficient to confer jurisdiction in personam over 
the corporation without some conduct on its part amount- 
ing to a waiver. The defendant appeared in the state court 
and removed the cause to the United States circuit court 
for Nebraska, where these facts were relied upon to show 
that neither the state nor federal court had jurisdiction ; but 
no motion to set aside the service was made in either court, 
and the defendent went to trial on the merits after its ob- 
jection to the jurisdiction was overruled. It was held that 
the defendant's conduct showed a waiver of defective serv- 
ice of process, and authorized the federal court to render a 
judgment in personam against it ; but that, if the defend- 
ant had not appeared, a judgment against it in the state 
court would only have been binding upon its property at- 
tached. In the language of the court, per Mr. Chief Jus- 
tice Fuller, on page 105 : 

" If the case liad gone to judgment under the attachment 
proceedings, it would only have subjected the property of 
the defendant lying within theterritorial jurisdiction of the 
court to the payment of the plaintiflfs demand. The case 
would have been in its essential nature a proceeding in rem. 
Had defendant moved to set the service aside and the mo- 
tion been sustained, the court would not have dismissed the 
case for want of jurisdiction. The appearance of the de- 
fendant, however, converted into a personal suit that which 
was before a proceeding in rem. By its demurrer, petition 
for removal, answer and amended answer, and participa- 
tion in the trial, the defendant waived all question of the 
service of process." 

In this case the attachment was valid, and the state court 
acquired jurisdiction over the property attached. 

When, however, the writ of attachment against a non- 
resident defendant in a state court is so defective as not to 
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sabject the property to the court's jurisdiction, the defend- 
ant's appearance in the state court to obtain a removal to 
the federal court is no waiver of his objection to the juris- 
diction, and after removal he may have the cause dismissed 
for want of jurisdiction.^ 

1 Richmond v. Brookings, 48 Fed. 
Rep. 241 ; Hendrickson v. Chicago 
R'y, 22 F. R 569. The opinion 
in this latter case places the de- 
cision chiefly upon a broader 
ground than that indicated in the 
text, and it is inconsistent with Mr. 
Justice Curtis'opinion above quoted, 
which seems the better view. The 
true distinction is believed to lie be- 
tween an attachment which con- 
fers jurisdiction upon the state 
court over the property attached, 
on the one hand (which prevents a 
subsequent dismissal by the federal 
court), and, on the other hand, an 
attachment which does not confer 
such jurisdiction (which allows a 
dismissal by the federal court after 
removal^ The removal acts indi- 
cate no intention on the part of 
congress to defeat the attachment 
laws of the various states; and 
these laws would necessarily be de- 
feated, if, after a valid attachment 
in a state court, a non-resident de- 
fendant could remove the cause to 
a federal court and there have the 
action dismissed for want of juris- 
diction. When the attachment is 
sufficient under the constitution 
and laws to confer jurisdiction 
upon the state court, a judgment 
against the property, even without 
personal service of process upon, 
or voluntary api)earance by, the 
non-resident defendant, must be 
given the same force and effect in 
the federal courts that it has in the 
local state courts. Cooper v. Rey- 



nolds, 10 WalL SOa It would seem 
that, in justice to the plaintiff, a 
non-resident defendant, owning 
property ivithin a state, should not 
thus be enabled to hold it free from 
the liability of being taken for the 
payment of his just debts. Not 
even a judgment first obtained 
against the defendant in his own 
state would, under the contrary 
view, enable the judgment creditor 
to reach the defendant's property 
situated in another state ; for a suit 
on the judgment would likewise 
be subject to removal and dis- 
missal for want of jurisdiction, and 
there is no other way of enforcing 
the judgment in other states. An 
execution cannot be levied on prop- 
erty situated outside of the state in 
which the judgment is rendered. 
Cole V. Cunningham, 133 U. S. 107, 
112. If the federal court does dis- 
miss the suit for want of jurisdic- 
tion, no reason is perceived which 
prevents the state court from re- 
assuming jurisdiction over the 
original suit If it does so. and if 
it renders judgment against the 
property upon a valid attachment, 
it seems clear that the judgment 
would be binding in all courts, fed- 
eral and state. The rights of the 
respective parties are fixed at the 
time the removal is requested, bo 
far as that particular suit is con- 
cerned. If, at tliat time, the at- 
tachment be sufficient to confer 
jurisdiction upon the state court, it 
would seem to be tlie duty of the 
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§ 135. Removal of snit in whlcli Jurisdiction is based 
upon plaintilTs frand^ etc. — So, where the state court's 
jurisdiction is based upon the fraud of the plaintiff/ or is 
based upon a service of process upon the non-resident de- 
fendant in violation of his privilege as a witness in another 
suit,* he may remove the cause to the proper federal court 
and procure its dismissal for want of jurisdiction. His ap- 
pearance in the state court to file his bond and petition for 
removal is no waiver of his rights, under this state of facts, 
for the state court does not obtain jurisdiction by such 
process. When the defendant is a foreign corporation, and 
does not transact business in the state, and the only service 
of process is made upon its president while, casually in the 
state on private business, the state court does not thereby 
acquire jurisdiction over the defendant, and its appearance 
in the state court to obtain a removal does not preclude it 
from having the service set aside when the cause reaches 
the federal court.* 

federal court to remand the cause * Atchison v. Morris, 11 Fed. Repi 

to the state court, and not to dis- 683; Small v. Montgomery, 17 Fed. 

miss it, if it be of ophiion that it Rep. 865; ante, g§ 69, 7a 

has not jurisdiction itsell * Reif snider v. American Pulx 

iBlair v. Tuttl^ 5 Fed. Bepi 894 Co, 46 Fed. Bepi 48a 
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ATTACHMENT AND GARNISHMENT. 



§ l&a. state may authorize attach- 
ment ' of non-resident's 
property within the state. 

187. But not property situated 
outside the stata 

188-189. Attachment of debts or 
intangible property. 

140. Effect in other states of the 

garnishment of debts due 
non-residents. 

141. Same — Protection of gar- 

nishee. 

142. Estoppel by conduct 

148. Action for evasion of exemp- 
tion laws of parties' com- 
mon domicila 

144 Voluntary appearance of de- 
fendant operates as a 
waiver. 

145. Fraud or collusion of gar- 
nishee. 

14(S. 2>up€nde7M in other jurisdic- 
tions. 

147. Non-resident garnishee. 

148. liability to attachment is 

determined by law of the 



state where property is 
situated. 
§ 149. Qualifications of this rule — 
(1) Plaintiff's fraud. 
160. (2) Evasions of exemption 
laws of the parties' com- 
mon domicila 

151. (8) Evasions of the insolvent 

laws of the parties' com- 
mon domicile. 

152. Exemption laws liberally 

construed. 

158. Non-residence as ground of 
attachment — Discrimi- 
nation. 

154 Dissolution of attachment in 
state comiB by death or 
insolvency of defendant 

155. Garnishee's insolvency de- 
feats lien. 

15d. Effect of defendant's death 
in federal courts. 

157. Effect in federal courts of 

defendant's insolvency. 

158. Dissolution of attachment by 

defendant's bankruptcy. 



§ 136. State may anthorize attachment of non-resi- 
dent's property within the state. — Each state has the 
power to authorize the attachment of any property within 
its limits and jurisdiction, whether the property be owned 
by a resident, or a non-resident, or a foreign corporation. 
"The exercise of this jurisdiction in no respect infringes 
upon the sovereignty of the state where the owners are 
domiciled. Every state owes protection to its own citi- 
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zens ; and, when non-residents deal with them, it is a legit- 
imate and just exercise of authority to hold and appropri- 
ate any property owned by such non-residents to satisfy 
the claims of its citizens. It is in virtue of the state's juris- 
diction over the property of the non-resident situated 
within its limits that its tribunals can inquire into that 
non-resident's obligations to its own citizens, and the in- 
quiry can then be carried only to the extent necessary to 
control the disposition of the property. If the non-resident 
have no property in the state, there is nothing upon which 
the tribunals can adjudicate." ^ In a case coming up from 
the district of Wisconsin, the United States supreme court 
has said by Mr. Justice Miller : '' There can be no question 
of the right of the legislature of Wisconsin to pass such 
laws as will subject property within her territory, held or 
owned by non-residents, to the payment of the debts of 
such owners ; and the manner of doing this is also entirely 
within legislative control, provided it does not violate some 
of the provisions of the federal or state constitutions." ^ 

It must not be inferred from the preceding quotations 
that a state cannot authorize the attachment of property 
by a non-resident plaintiff as well as by a resident plaintiff. 
Many states confer this right as full}' upon the former as 
upon the latter class of plaintiffs ; and such legislation has 
been described by the supreme court as "enlightened" 
legislation, even when both plaintiff and defendant were 
non-residents of the state of attachment.' 

A judgment upon attachment obtained by a non-resident 
against a non-resident by default in a state which allows an 
attachment under such facts is entitled to full faith and 
credit in the courts of other states, even in the state in 
which both parties reside; and will authorize a sale of the 
attached property on execution. Such judgment and sale, 

1 Per Mr. Justice Field, for the 'McGoon v. Scales, Wall 28, 80. 

court, in Pennoyer v. Neff, 95 U. S^ « Qreen v. Van Buskirk, 7 WaU. 

714, 728, 724; Picquet v. Swan, 5 180, 161. 
Mason, 85. 



Digitized by 



Google 



§ 137.] ATTACHMENT AND GABNI8HMENT. 151 

being ordered by a court having jurisdiction of the prop- 
erty attached, divests the defendant's title and transfers it 
to the purchaser by operation of law. Hence, a suit for 
conversion cannot be maintained against the attaching cred- 
itor, or the sheriff, either in the same state or in any other 
state of the Union.* 

§ 137. Bat not property situated outside the state.— 
Property situated in one state cannot be attached on pro- 
cess issuing from another state. No state has the power to 
thus extend its jurisdiction beyond its own borders. The 
fact that the owner of the property is a citizen of the state 
of suit, or that, being a non-resident, he is found therein 
and served with process, does not authorize the attachment 
of his property situated elsewhere. If the plaintiff wishes 
to attach the defendant's property he must bring his action 
in the state where that property is situated. An attach- 
ment of property in another state would be an invasion of 
the jurisdiction of such state, and &n abuse of legal process. 

Property situated in a state other than that of suit can 
no more be seized on mesne process than on final process 
or execution. Even the " full faith and credit " which the 
constitution requires to be given to the judicial proceedings 
of other states does not authorize the seizure of property 
so situated on execution. A judgment must be obtained 
in the state where the property is situated before it can be 
seized on execution.' 

These principles are nearly self-evident, and no attempt 
to violate or disregard them seems to have been made in 
the case of ordinary attachments. In the case of attach- 
ment by garnishee or trustee process, however, some state 
legislatures seem to have thought that they could authorize 
the attachment of the defendant's goods or credits situated 
in another state, if the person having the possession or cus- 
tody of them could be found within the state of suit and 

1 Green v. Van Biutkirk, 7 Wall >Ck>le v. Cunningham, 133 U. a 
139; KeUer v. Paine, 107 N. Y. 83; 107, lia 
Cronan v. Fox, 60 N. J. L. 417. 
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served with process. But the courts have, in general, de- 
clared either that the legislature had not the power to so 
extend its jurisdiction into another state, or have so con- 
strued the statute as to confine its operation to property 
situated within the state of process. 

With respect to the garnishment of tangible property, it 
is well settled that the state in which it is situated has ex- 
clusive jurisdiction over it, wherever its owneir may reside, 
and that another state has no jurisdiction over it for at- 
tachment purposes, even when the owner resides in the lat- 
ter state. Hence, tangible property owned by a defendant, 
and situated in a state other than that of suit, cannot be 
attached by garnishment process, any more than it can be 
attached by ordinary process ; and the fact that the gar- 
nishee is found in the state of suit does not render it liable 
to attachment. The property remains subject to the juris- 
diction of the state where it is situated, and it does not fol- 
low the person of the garnishee, nor become subject to the 
jurisdiction of another state into which he may go.^ 

The states of the Union, except as restrained by the na- 
tional constitution, possess and exercise the authority of 
independent states or nations. As such each state has ex- 
clusive jurisdiction and sovereignty over persons and prop- 
erty within its territory. The states are of equal dignity 
and authority, and therefore no state can extend its pro- 
cess beyond its own borders so as to subject either persons 
or property to its tribunals. To do so would be to deny 
the equal dignity and authority of the other state, and to 
invade its exclusive jurisdiction.* 

§ 138. Attachment of debts or intangible property. — 
With respect to the attachment of debts due to non-residents 
of the state of process, much conflict of decisions exists ; 

1 Sutherland V. Second Nat Bank, v. Brewer, 6 Gray (Mass.), 820; 

78 Ky. 260; Pennsylvania R'y v. Wheat v. Platte aty Railway Co., 

Pennock, 51 P& St. 244; Western 4 Kan. 87a 

R'y V. Thornton, 60 Ga. 300 ; Bates « Pennoyer v. Nefl; 06 U. a 714» 

y. Chicago R'y, 60 Wia 296; Clark 722L 
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but the weight of judicial opinion seems to favor the view 
that a debt for purposes of attachment, as well as for many 
other purposes, has its 8tttM at the residence of its owner, 
the creditor; that his state has exclusive jurisdiction over 
the debt, and that therefore no other state has the power 
to attach it. It is because the debt is beyond the jurisdic- 
tion of such other state that it is exempt from attachment; 
and, therefore, the fact that the debtor is found in the state 
of process, and the debt garnished in his hands at the suit 
of a person having a demand against the non-resident cred- 
itor, does not render the debt liable to attachment ; for the 
debt does not follow the person of the debtor, and is still 
situated outside of the jurisdiction of the attaching court, 
at the residence of the creditor. No lien is created upon 
such property, because it is not within the jurisdiction of 
the court.* 

The Alabama case of Louisville H'y v. Dooley^ supra^ 
supports these views, and the opinion of the court, delivered 
by Chief Justice Stone, contains a satisfactory statement of 
the principles. In that case the defendant was a resident 
of Kentucky, and there performed services as yard-master 
for the Louisville & Nashville Railroad Company, and the 
company was garnished for this debt in Alabama. The 
company was organized under the laws of Kentucky, and 
the writ was served upon its local agent in Alabama. The 
defendant was not personally served, and did not appear; 
and the garnishee moved to be discharged. It was held 
that the situs of the debt was in Kentucky, because its 
owner, the creditor, resided there ; that Alabama had no 
jurisdiction over it, and that therefore its courts could not 
attach it, even if the garnishee was properly served with 
process in Alabama. 

1 LouisviUe R'y V. Dooley, 78 Ala. v. Farmers* Bank, 25 Conn. 452; 

524; Lovejoy v. Albee, 88 Ma 414; Sawyer v. Thompson, 24 N. H. 510, 

Columbus Ins. Ca v. Eaton, 85 Me. 516. Contra, Cousens v. Lovejoy, 

391; Drake v. Lake Shore R'y, 69 81 Ma 467; BurUngton R'y v. 

Mich. 168; Nye v. Liscombe, 21 Thompson, 81 Kan. 180 ; Fithian v. 

Pick. (Mass.) 263; Missouri Pacific New York E'y, 81 Pa. St 114 
E'y V. Sharitt, 48 Kan. 875 ; Green 
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Chief Justice Stone assigns the following reasons for this 
decision : '^ Garnishment; like attachment, is a species of 
proceeding in rem. It acquires jurisdiction of the person pro 
hoc viocy by seizing his property, goods or choses in action. If 
it cannot acquire jurisdiction or control of the res^ it needs 
must fail to acquire, through such reSj jurisdiction of the 
person; for jurisdiction of the person is acquired only 
through the res or thing. The debt in this case was con- 
tracted in Kentucky, the labor performed in Kentucky, 
for a corporation, and by a laborer, each resident in the 
state of Kentucky. The situs of a debt, in the absence of 
a stipulation to the contrary, is the domicile of the creditor. 
A court in Alabama cannot obtain legal control of the reSy 
or make any binding disposition of it ; for process of attach- 
ment, under our statute, cannot change rights of property 
situated without the state. Hence, if it had been shown 
that the Louisville & Nashville Kailroad Company was 
doing business in the state of Alabama, by operating a rail- 
road or railroads within its borders, this could not help tho 
plaintiff in this suit." Pages 525-526. 

§ 139. Same. — In a leaxiing case in Maine, Lovejoy v. 
Albeey 33 Me. 414, the plaintiff was a resident, but the de- 
fendant and garnishee or trustee were non-residents of 
Maine. The defendant was not found in Maine, nor was 
any of his tangible property attached ; but the trustee, who 
was indebted to the defendant in a certain sum of money, 
was found therein and summoned. This took place under 
a Maine statute which provided " that any person on whom 
a trustee process shall be served shall be liable to be ad- 
judged trustee, though he was not then and never had been 
an inhabitant of the state." The defendant did not appear, 
and the trustee was discharged, notwithstanding the above 
statutory provision, on the ground that, by a sound con- 
struction of the statute, it did not authorize such an attach- 
ment. The reasoning of the court, however, goes much 
further, and is to the effect that the court would not have 
allowed the statute to operate upon such property, even if 
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that had been the intention of the legislature. Thus, 
Shepley, C. J., for the court, says: 

" No country can by its laws act directly upon persons 
not resident or found therein, or upon their property not 
found therein. The courts of a state or country can have 
no jurisdiction beyond its sovereignty. No court in this 
state can rightfully have jurisdiction to render judgment 
against a foreigner, when he has not been found within the 
state, and when no property owned by him has been found 
within it." Page 416. 

In the Massachusetts case of Nye v. Ziscombe, 21 Pick. 
263, it appeared that the plaintiff was a resident, but that 
the defendant and garnishee were non-residents, of Massa- 
chusetts. The garnishee was found and served in Massa- 
chusetts, and the defendant was served only by publication. 
The court held that the garnishee could not be charged for 
the debt due to a non-resident, and Chief Justice Shaw as- 
signed these reasons : " We think it very clear that an ordi- 
nary action at common law will not lie in this common- 
wealth against an inhabitant of another state, unless either 
his person or his property is found within the jurisdiction 
of the court. . . . The trustee being discharged, and no 
other property being attached but that in the hands of the 
trustee, there is no such service as to enable the court to 
take cognizance of the cause." Page 265. 

Nor does the fact that the garnishee resides within the 
state of process, when the defendant resides without it, 
seem sufBcient to authorize the attachment of a debt due to 
the non-resident defendant. The debt follows the person of 
its owner, and is not subject to the jurisdiction of the debtor's 
state, when the creditor is a non-resident. It is well set- 
tled that a state has not the jurisdiction or power to dis- 
charge undiBr insolvent laws a debt due to a non-resident 
creditor by one of its own citizens.^ 

1 Baldwin v. Hale, 1 WalL 228, Newmarket Bank v. Butler, 45 N. 

234 ; Oilman v. Lock wood, 4 WaU. H. 286 ; Phoenix Nat Bank v. Batch- 

409 ; BedeU v. Scraton, 54 Vt 498 ; eUer, 151 Mas& 589 ; Bean v. Loiyea, 

Roberts t. Atherton, 60 Vt 568; 81 CaL 15t 
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Now, the garnishee process operates to discharge a debt 
due from one person (the garnishee) to another person (the 
defendant), just as insolvent laws operate to discharge 
debts due from one person to another. The two kinds of 
discharges under state laws are strictly analogous upon the 
question of the power of the state to discharge the debt. 
The insolvency cases cited above establish that the debtor's 
state has not the power to discharge a debt due to a non- 
resident, by its insolvent laws ; and for the like reasons, it 
follows that a state has not the power by its garnishee laws 
to discharge a debt due to a non-resident defendant, even 
when the garnishee is a resident of the state of process. 

§ liO. Effect in other states of the garnishment of 
debts due non-residents.— For the reason that a state has 
not jurisdiction over a debt due to a non-resident, a judg- 
ment of a state court charging a garnishee for a debt due 
to a non-resident defendant, who has not been personally 
served or voluntarily appeared in the action, is not entitled 
to " full faith and credit " in the courts of other states. 
In its essential nature, garnishment is a proceeding which 
authorizes A. (the garnishee) to discharge a debt due to B. 
(the defendant) by payment to C. (the plaintiflf). The 
ownership of the debt is transferred by operation of law 
from B. to 0. B.'s title is divested and C.'s title is vested by 
operation of law, and without the consent of the original 
owner, B. This is the legal effect when the court acts with 
rightful jurisdiction over the r^, i. e.y over the debt. But 
if the court acts without rightful or interstate jurisdiction, 
a judgment charging the garnishee and purporting to dis- 
charge the debt due by him to the defendant does not have 
that legal effect and is not entitled to full faith and credit 
in other states. When the defendant is a non-resident of 
the state of process, and is not personally served, or does 
not voluntarily appear, the court has no rightful jurisdic- 
tion over a debt due to him by the garnishee; and there- 
fore a judgment of such court charging the trustee is not 
entitled to any faith and credit, or force and effect, in other 
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states, and the judgment without satisfaction will consti- 
tute no defense to an action against the garnishee by his 
own creditor in such other state.^ 

In the Kansas case of Missouri Pacific R^y v. Shuritt^ 43 
Kan. 375, will be found a learned discussion of this ques- 
tion, pro and con, in the concurring opinion of Judge Val- 
entine, and in the dissenting opinion of Chief Justice Hor- 
ton. The facts in this case were briefly as follows : The 
plaintiff, Sharitt, was a resident of Kansas, and there per- 
formed services as yard-master for the defendant railroad, 
for which services the debt in suit accrued. The defendant 
was a corporation organized under the laws of Missouri, 
and before this present action was brought in Kansas, it 
was* garnished in a Missouri state court for this same debt, 
at the suit of one Stewart, a resident of Missouri, and 
claiming to have a demand against Sharitt. In the gar- 
nishment suit of Stewart v. Sharitt^ the latter, being a non- 
resident of Missouri, was served only by publication, and 
did not appear in the action. Stewart obtained judgment, 
and the garnishee was charged in the lower Missouri court, 
but took an appeal to a higher court of that state. Pend- 
ing that appeal, the present action was brought in Kansas 
against the railroad company, and it set up in defense the 
Missouri proceedings, claiming for them full faith and credit, 
and urging the injustice of subjecting the garnishee to 
double liability. The supreme court of Kansas held that 
the Missouri proceedings constituted no defense to this ac- 
tion, and gave judgment for the plaintiflF, Sharitt. Valen- 
tine, J., says on page 382 : " My concurrence in the decision 
in the case is founded almost wholly upon the theory that 
the Missouri court has no jurisdiction of Sharitt, or of any- 
thing belonging or appertaining to him, and therefore that 
there can be no such thing as a lis pendens by virtue of the 
Missouri proceeding with regard to the subject-matter of 
this action, which is the debt, and nothing in the Missouri 

iRenier v. Hurlbut, 50 N. W. Rep. 788; a Q, 80 or 81 Wia 000; post. 
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proceeding that can be considered as valid or binding as 
against Sharitt." ^ 

This rale does not oblige the garnishee to pay the debt 
twice; for his remedy is to prove the Kansas judgment in 
the Missouri appellate court, and, under the " full faith and 
credit " clause, that court would be obliged to give effect to 
the Kansas judgment and to discharge the garnishee, because 
the Kansas court acted with full and rightful jurisdiction. 
If it should refuse to give this eflFect to the Kansas judg- 
ment, it seems clear that the supreme court of the United 
States would reverse the judgment, as contravening the 
constitutional provision above mentioned. 

Cole V. Cunningham^ 133 U. S. 107, seems also to support 
the proposition that garnishee proceedings against a debt 
due to a non-resident, non-served and non-appearing de- 
fendant, are not entitled to full faith and credit in other 
states. In that case a Massachusetts creditor brought an 
action in New York against his Massachusetts debtor, and 
garnished a debt due the defendant by a resident of New 
York. The defendant was then adjudged insolvent under 
the Massachusetts insolvent laws, and his insolvency as- 
signee brought a bill in equity in Massachusetts against 
the attaching creditor, to enjoin the prosecution of the 
New York suit. It was held that a Massachusetts decree 
enjoining the prosecution of such New York attachment 
suit did not violate the " full faith and credit " clause of the 
federal constitution. Upon the principles above stated, it 
seems clear that the New York garnishee proceedings were 
not entitled to any faith and credit, or force and effect, in 
Massachusetts, because the proceeding was merely in remj 

1 This decision may be regarded title, is not entitled to any faith 

as an illustration of the general and credit in other states. Taylor 

proposition that, when a proceeding v. Carryl, 20 How. 588 ; Carpenter 

can at most operate only in rem, v. Strange, 141 U. S. 87 ; Davis v. 

a judgment or decree rendered by Headley, 22 N. J. Eq. 115 ; Thomp- 

a court without jurisdiction over son v. Whitman, 18 WalL 457. 
the res, purporting to change its 
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and the New York court had no rightful or interstate ju- 
risdiction over the res or debt, as it was situated outside of 
the jurisdiction of the New York court, at the residence of 
its owner in Massachusetts. 

This also seems to be the true ground of decision in 
Stark V. Bare^ 39 Kan. 100. 

The Iowa case of Moore v. CI, R. L <& P. J?'y, 43 Iowa, 
385, holds the contrary view, namely, that service of pro- 
cess upon a garnishee gives jurisdiction over a debt due to a 
non-resident defendant who was served only by publication, 
and did not appear ; that a judgment charging the garnishee, 
being rendered by a court having jurisdiction, is entitled to 
"full faith and credit" in other states; that such judgment 
will operate to transfer the title to the debt from the de- 
fendant to the plaintiff in garnishment; and that there- 
fore payment by the garnishee to the attaching plaintiff, 
even without notice to the non resident defendant, will 
protect the garnishee in an action brought against him by 
his own creditor in another state. 

§141. Same— Protection of garnishee. — Even if the 
garnishee court be of the opinion that the other court was 
mistaken in its view that the garnishee court had not juris- 
diction over the property attached, still, if the garnishee 
pays in good faith a judgment against him by such other 
court, he should not be compelled to pay the same debt 
again. This rule proceeds upon the ground, as stated by 
Gray, 0. J., that the garnishee, " being a mere stakeholder, 
summoned into a suit in which he has no personal interest, 
is entitled to the protection of the court under circum- 
stances in which an ordinary defendant might be held 
liable." » 

In the Massachusetts case just cited, after this garnishee 
process was instituted, the defendant brought in the United 
States district court for southern New York a libel in rem 
against a vessel owned by the garnishee to enforce his lien 

1 Eddy T. O'Hara, 182 Mass. 58, 61. 
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for wages as a seaman. The lower court of Massachusetts 
rendered judgment charging the garnishee for such wages, 
and the garnishee appealed. Pending this appeal, the pro- 
ceeding in rem came on for trial in the federal court. The 
garnishee set up in defense the Massachusetts judgment ; 
but that court held that seamen's wages were exempt from 
attachment; that the state court had no jurisdiction over 
the debt or wages garnished, and that therefore the state 
judgment was no defense, and rendered judgment for the 
libelant.* Th!s judgment of the federal court was not ap- 
pealable, and the garnishee paid the wages to the seaman, 
and then set up such payment in defense to the state ac- 
tion. The state court recognized it as a valid defense, and 
discharged the garnishee from further liability, although it 
inclined to the view that seamen's wages were not exempt 
from attachment under the garnishee process of Massachu- 
setts, and expressly so decided in the later case of White v. 
Dunuy 134 Mass. 271. 

§143. Estoppel by conduet. — Although such a judg- 
ment purporting to discharge by garnishee proceedings a 
debt due to a non-resident defendant is not entitled as a 
matter of constitutional law to "full faith and credit" in 
other states, yet the facts of the case may be such as to 
create an estoppel by conduct against the defendant in gar- 
nishment, which will prevent him from maintaining an ac- 
tion against the garnishee for the same debt. Thus, if the 
non-resident has actual notice of the pendency of the gar- 
nishee proceedings, and allows them to proceed without 
objection, and after judgment the garnishee pays the debt 
to the attaching plaintiff, this relieves the garnishee from 
further liability for the same debt, if he acted in good faith 
and without collusion.* 

It seems that the best way to protect the rights of a de- 
fendant, who has received actual notice that a debt due 
him has been garnished in another state, is to notify the 

1 irCarty v. Steamer « City of « Moi^;an v. Neville, 74 Ba. St 52. 
New Bedford," 4 Fed. Rep. 8ia 
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garnishee that the debt is not subject to the jurisdiction of 
the garnishee court ; that he will regard a payment by the 
garnishee as a payment in his own wrong, and to bring a 
suit against the garnishee as soon as possible. This suit 
may be either (1) an action at law to recover the debt, or 
(2) a bill in equity against the attaching plaintiff to enjoin 
the prosecution of his action at law, if the case contains 
facts conferring jurisdiction in equity; for instance, that 
the action at law is brought in fraud or evasion of the ex- 
emption laws of the parties' common domicile. 

Estoppel in pais seems also to be the true ground for 
the judgment in Campbell v. Home Ins. Co., 1 S. 0. 158. 
So, likewise, in Carson v. Railway Co.^ 88 Tenn. 646, it ap- 
pears that the non-resident defendant had actual notice of 
the garnishment of his debt in Alabama, and that he failed 
to notify the garnishee not to pay it or to bring suit until 
after the garnishee had been charged and paid the judg- 
ment. By such conduct the non-resident creditor misled 
the garnishee to his prejudice, and therefore he should not 
be allowed to entail a double liability upon the garnishee. 
The fact that the debt was exempt as wages in Tennessee 
did not render it exempt in Alabama; and, as the garnishee 
paid the debt in good faith and under the order of the Ala- 
bama court, he should not bo forced to pay it again in 
Tennessee. 

But where the defendant has no notice of the pendency 
of the garnishee suit, and the court renders judgment 
against him and his property in the garnishee's hands with- 
out rightful jurisdiction over either, he is not estopped ; 
and even payment by the garnishee to the attaching plaint- 
iff is no defense for the garnishee when sued by his own 
creditor, the original defendant.^ 

1 Fisher v. Lane, 8 Wilson, 297. ment with Banks v. Self, 5 Taunt 

This statement of the point de- 2d4; Haringtr>n v. MacMorris, 5 

cided in Fisher v. Lane, suprOy is Taunt 228 ; and with Chevalier v. 

warranted by the facts of the case, Lynch, 1 Doug. 170. In Fisher v. 

and seems to reconcile the judg- Lane the garnishee court had no 
11 
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If the non-resident defendant die before the institation 
of the garnishee action, there is a total want of jurisdiction, 
and a judgment rendered against him and charging the 
garnishee is null and void. Consequently, payment to the 
plaintiff will not discharge the debt due the defendant ; and 
his administrator may maintain an action against the gar- 
nishee to recover the same debt, although the latter had no 
knowledge of the death at the time of making payment.* 

In the Georgia case of Molyneux 10, Seymour^ 30 Ga. 440, 
another phase of this question was presented, in the form of 
a race of diligence between two creditors of the same debtor, 
bath of whom garnished the same person. The defendant 
and garnishee were both residents of Georgia; but, prior 
to this suit, the garnishee had been found in South Carolina 
by creditor A. and there summoned as garnishee for a debt 
due the defendant. The South Carolina court, after judg- 
ment by default against the defendant, held that the gar- 
nishee was chargeable for the debt, and he paid it to creditor 
A. Upon his return to Georgia, he was garnished again 
for the same debt by the present plaintiff, acting upon the 
view that payment of the South Carolina judgment did not 
release the debt from attachment in Georgia; but the court 
held otherwise, and discharged the garnishee. It is obvious 
that this case does not depend upon the doctrine of estop- 
pel. The true ground seems to be, that, as there was no 
fraud or collusion on the garnishee's part, no one could ob- 
ject to his payment of the judgment except his own cred- 
itor. That creditor was the sole owner of the attached debt, 

jurisdiction over the defendants U. S. 714), and the garnishee was 

person, because he was not served not authorized in paying it ; and as 

with process, and it had no juris- the defendant's conduct did not 

diction over his property in the create an estoppel against him, he 

hands of the garnishee, because it could impeach the judgment ool- 

was not attached until after judg- laterally, and recover his demand 

ment by default had been rendered against the garnishee, 

against the defendant Hence, the ^ Loring v. Folger, 7 Qray (Bfaas.), 

judgment was void for want of 50S. 
jurisdiction (Pennoyer v. Neff, 05 



Digitized by 



Google 



§ 143.] ATTACHMENT AND GARNISHMENT. 163 

and the only one having the legal right to complain of its 
discharge by payment to another person. 

So, in Garity v, Gigie, 130 Mass. 184, where a person was 
garnished twice for the same debt, first in New Hamp- 
shire and secondly on the same day in Massachusetts, and, 
being charged in New Hampshire, paid the debt to the 
plaintiff there, it was held that such payment afforded " a 
conclusive reason for not charging him anew " in Massa- 
chusetts. 

§ 143. Action for evasion of exemption laws of parties' 
common domicile. — The transfer of a just debt against a 
home debtor to a citizen of another state for collection, by 
means of garnishee proceedings, and its collection by such 
process in accordance with the laws of that state, do not 
constitute a cause of action upon which the debtor can 
maintain an action against the creditor, even if the prop- 
erty garnished be exempt from attachment or garnishment 
under the laws of the parties' common domicile, and the 
transfer of a debt for such purposes be prohibited by a stat- 
ute of their domicile. It is a case of damnum absque injuria, * 

In the Qeorgia case just cited, in which the garnishment 
was made in Tennessee, of property (wages) which were 
exempt in Georgia, the common domicile of the parties, 
the court says on page 128, in delivering judgment for the 
creditor: "The plaintiff may have had his election to 
bring the defendant's rights, as against his wages, to the 
test of Georgia law, or allow them to be tested by Tennes- 
see law. This election could be exercised, however, only 
in due time and proper manner. He could not allow the 
law of Tennessee to be applied to the case, and afterwards, 
by such an action as this, have the law of Georgia applied 
to it. His remedy, if he had any, was to prevent by in- 
junction upon his adversary the application of Tennessee 
law as a rule of adjudication. This he did not do, other- 
wise than by paying the debt." 

iIJppinghousev.Mundel, lOSInd. Centra, Kestler v. Kern, 28 N. E, 
288; HarweU v. Sharp, 85 Ga. 121 Rep. 726 (Ind. App. Ct). 
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But where the debt is not a just one, or where a set-off 
exists which is sufficient to cancel the debt, and the transfer 
is made for the purpose of evading the exemption laws of 
the parties' common domicile, the debtor can maintain an 
action against the creditor and recover all damages which 
he actually sustained by reason of such conduct.^ 
• § 144. Yoluntary appearance of defendant operates a^; 
a waiver. — When the non-resident defendant voluntarily 
appears in court, he thereby waives his exemption as the 
non-resident owner of a debt, and his debt becomes subject 
to the jurisdiction and power of the state. A judgment 
may therefore be rendered charging the garnishee, and 
payment to the plaintiff will operate to discharge the debt 
due to the defendant.^ 

So, likewise, in the analogous case of insolvent laws, if the 
non-resident creditor voluntarily appear in the insolvency 
court, he thereby waives his exemption as the non-resident 
owner of a debt, and submits it to the jurisdiction, and 
therefore the state has the power to discharge the debt, 
and this discharge will be valid in other jurisdictions.' 

§ 145. Fraud or collusion of garnishee.— If, however, 
there is the slightest tinge of fraud or collusion on the part 



1 Stark V. Bare, 39 Kan. 100. In 
this case the wages garnished were 
earned and payablein Kansas, under 
whose laws they were exempt from 
garnishment, and they were gar- 
nished in Missouri, under whose 
laws they were not exempt As 
the owner of the wages was a resi- 
dent of Kansas and they were i)ay- 
ablein that state, it follows that they 
were subject to the jurisdiction and 
laws of Kansas, and not to the juris- 
diction of Missouri. Hence, as the 
wage-earner was not personally 
served with process in Missouri and 
did not appear in that action, the 
judgment of the Missouri court was 
rendered without jurisdiction, and 
was not entitled to ^'full faith and 



credit" in Kansas, and therefore 
the Kansas judgment seems not 
to contravene tliat clause of the 
national constitution. In other 
words, in such an action the plaint- 
iff may show that the cause of ac- 
tion sued upon in the other state is 
not a just cause of action, notwith- 
standing a judgment by involun- 
tary default against him in the firat 
action. 

3 Young V. Ross, 81 N. H. 201 ; 
Lawrence v. Smith, 45 N. H. 538, 
589. 

3 Clay V. Smith, 8 Peters, 411; 
Joumeay v. Gardner, 11 Cush. 
(Mass.) 855 ; Blackman y. Qreen, 34 
Vt 17, 21, 
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of the garnishee, his payment of the judgment will afford 
him no protection in other states when sued by his owh 
creditor.* 

In the Massachusetts case of Whipple v. Bobbins^ ubi 
sapra^ it was held that the mere failure of the garnishee to 
disclose to the Connecticut court in which he was garnished 
ilie pendency of this prior suit against him as defendant in 
Massachusetts was collusion on the garnishee's part; and 
that therefore his payment of the Connecticut judgment, 
which was obtained against a non-served and non-resident 
<lefendant on default, constituted no defense in Massachu- 
setts. 

So it has been decided in other states, that when the de- 
fendant is a non-resident of the state of suit, and is not 
personally served therein and does not appear, the garnishee 
is under a legal duty to notify him of its pendency, if able 
to do so; and that if he fails to notify such defendant, pay- 
ment of the judgment to the attaching plaintiff will consti- 
tute no defense to a suit brought against him by his own 
creditor in another state.^ 

§ 146. Lis pendens in other jurisdictions.— It has been 
decided by the supreme court of the United States that if, 
while an ordinary action is pending in a federal court of 
competent jurisdiction, the defendant is summoned in a 
state court and charged as garnishee for the plaintiff, this 
will constitute no defense in the federal court, even if the 
two courts be held within the same state. The court 
assigned these reasons, by Mr. Justice Thompson : 

"The jurisdiction of the district court of the United 
States and the right of the plaintiff to prosecute his suit in 
that court, having attached, that right could not be arrested 
or taken away by any proceedings in another court. This 
would produce a collision in the jurisdiction of courts that 

1 Wilkinson v.HrU. 6 Gray (Mass.), 2pierce v. Chicago R>. 86 Wia 

568: Whipple v. Robbins. 97 Mass. 283; Morgan v. NevUle, 74 Pa. St 

107 ; Pierce v. Chicago R'y, 36 Wia 52. See, also, Terre Haute R'y v. 

28a Baker, 122 Ind 4da 
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wouirt extremely embarrass the adminislration of justice. 
If the attachment had been conducted to a conclusion and 
the money recovered of the defendant before the commence- 
ment of the present suit, there can be no doubt that it 
might have been set up as a payment upon the note in ques- 
tion." 1 

A like rule applies as between the courts of different 
states. If the garnishee has been sued by his own creditor 
in one state he cannot be charged as garnishee of the same 
debt in a suit subsequently commenced in another state. 
" The doctrine constitutes an important exception to the 
ordinary rule that lis pendens in a foreign court is not a 
good plea. It is essential to justice, and the protection of 
the party summoned as trustee, who might otherwise be 
harassed and imperiled without any fault of his own."* 
It was therefore held, in the Massachusetts case just cited, 
that the garnishee process in Massachusetts must yield to 
the prior action in Maine ; and the garnishee was discharged. 

So, also, when the garnishee suit is the one first com- 
menced in the' other state or jurisdiction, provided the court 
acquires rightful interstate jurisdiction of the property gar- 
nished. In such case, lis pendens is a good plea in abate- 
ment to a subsequent suit, brought against the garnishee 
by his own creditor.' 

In the New York case of Emhree v. Ilanna^ Kent, C. J., 
thus states the reasons for this rule: 

"The attachment of the debt in the hands of the defend- 
ant fixed it there in favor of the attaching creditor; the 
defelidant could not afterwards lawfully pay it over to the 
plaintiff. The attaching creditors acquired a lien upon 
the debt, binding upon the defendant, and which the courts 
of all other governments, if they recognize such proceed- 
ings at all, cannot fail to regard. ... If we were to 

I Wallace v.McConnelli 13 Peters, 'Einbree v. Hanna, 5 Johna 
136, 151. (N. Y.) 100. 

■^ Per Foster, J., in American Bank 
V. Rollins, 99 Mass. 813, 315. 



Digitized by 



Google 



§ 147.] ATTACHMENT AND GARNISHMENT. 167 

disallow a plea in abatement of the pending attachment, 
the defendant would be left without protection, and be 
obliged to pay the money twice ; for we may reasonably pre» 
sume that, if the priority of attachment in Maryland be 
ascertained, the courts in that state would not suffer that 
proceeding to be defeated by the subsequent act of the de- 
fendant going abroad, and subjecting himself to a suit and 
recovery here." Pages 103, 104. 

If, however, the garnishee court has not acquired right- 
ful, interstate jurisdiction over the property garnished, the 
pendency of such suit is not a good plea, either in abate- 
ment or in bar, in a subsequent suit brought against the 
garnishee by his own creditor in another state or jurisdic- 
tion. For there can be no such thing as lis pendens with 
regard to a subject-matter over which the court has not 
jurisdiction.* 

§ 147. Non-resident garnishee. — There seems to be no 
doubt that a state has the power to subject a non-resident 
who is found in the state to its garnishee process, and to 
compel him to disclose, and to charge him as garnishee for, 
all the defendant's property situated within the state and 
under his control.* And the same rule applies to foreign 
corporations which have a place of business in the state, 
and an agent upon whom process may be lawfully served.' 

1 Missouri Pacific R*y v. Sharitt» process, who was not served and 
43 Kan. 875, 882, perValentine, J. ; did not appear. Hence, according 
M'Carty v. Steamer " City of New to what is believed to be the better 
Bedford," 4 Fed. Rep. 818. view, the property attached was not 
, 2 Young V. Ross, 81 N. H. 201. situated in the stat€ of process and 
i 'National Bank v. Huntington, the garnishee cannot be charged 
j 129 Mass. 444; Hannibal R'y v. fortlie debt But these cases pro- 
Crane, 102 IlL 249 ; Selma R'y v. ceed upon the theory that such a 
Tyson, 48 Ga. 851 ; Cousens v. Love- debt is situated in the state of pro- 
joy, 81 Ma 467. It is true that in cess, as it is supposed to follow tlie 
some of the above-cited cases the person of the debtor (the garnishee), 
property attached by garnishee pro- and therefore the cases cited do 
cess served on a non-resident or support the proposition that the 
foreign corporation was a debt due state has the power to subject a 
to a non-resident of the state of non-resident garnishee to the pro- 
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To exercise this power would in many oases, however, 
lead to inconvenience and hardship, by compelling the gar- 
nishee to answer to a suit pending in a court a long distance 
from his home. Influenced by these considerations, the 
courts have construed garnishee statutes strictly, and have 
declined to charge a non-resident or foreign corporation as 
garnishee, unless the legislative intention so to do was ex- 
pressed in language clear and unambiguous.^ 

This rule of strict construction is adopted for the protec- 
tion of the garnishee. Hence the fact that both plaintiff 
and defendant are residents of the state of process does not 
vary the rule, when the garnishee is a non-resident and 
served with process while temporarily within the state. In 
a case with these facts in Ehode Island, Cronin v. Foster^ 
13 R I. 196, 197, the court, by Potter, J., assigns these rea- 
sons for the rule : 

" By the custom of London, whence the process arose, no 
person could be served as trustee unless he resided within 
the jurisdiction of the court. And to this effect was the 
decision of many of the earlier cases here in the United 
States, 

" When a person transiently in another state is sued for 
his own debt, it is a different case. But if a person by garr 
nishment is compelled, in order to satisfy a debt not his 
own but due from one of his creditors, to pay his own debt 
in a mode very different from that in which he would other- 
wise have paid it, or to carry goods perhaps of weight from 
his own state into another in order to discharge himself, it 
might in many cases be a hardship ; and this has led the 
courts, and very properly, to a great degree of strictness in 
deciding on the liability." 

cess of its courts, and to charge 564; Gk>ld v. Housatonic R*y» 1 
him for all the defendant's property Gray (Mass.), 424 ; Green v. Farm- 
under his control within the state, ers' Bank, 25 Conn. 452 ; Sawyer v, 
1 Baxter v. Vincent, 6 Vt 614; Thompson, 24 N. H. 510; Wheat v. 
Tingley v. Bateman, 10 Mass. 348 ; Platte City R'y» 4 Kan. 37a 
Danforth v. Penny, 8 Met (Mass.) 



Digitized by 



Google 



§ 148.] ATTACHMENT AND 6ABNI8HMENT. 169 

When both the defendant and the garnishee are non- 
residents of the state of process, and the defendant is not 
personally served and does not appear, a judgment charg- 
ing the garnishee for a debt due without the state is void 
as against the defendant for want of jurisdiction over him 
or over his property. Hence, when the garnishee is sued 
by his own creditor, such garnishee judgment may be im- 
peached collaterally, and will constitute no defense for the 
garnishee, even in the same state of its rendition.* 

When, however, the defendant as well as the non-resident 
garnishee are both personally served with process in the 
state of suit, a judgment charging the garnishee upon de- 
fault is not void, but at most only irregular or erroneous ; 
and therefore it cannot be impeached collaterally by the 
garnishee when he is sued upon such judgment. Having 
been duly served with process, it was the garnishee's duty, 
8|.1though a non-resident, to appear and answer and claim 
his immunity from the process; and having failed to do so 
at the proper time, he must bear the consequences and pay 
the judgment.' 

§ 148. Liability to attachment is determined by law of 
the state where property is situated. — The liability of 
l)roperty belonging to non-residents to be attached and sold 
under legal process is determined by the law of the state in 
which the property is actually situated and from whose 
courts the process issues, and is not determined by the law 
of the state in which the owner resides. Hence, in case of 
conflict between the laws of these two states, the law of the 
former governs.' 

In the New York case of Keller v. Paine, uhi supra^ all 
the parties were residents of Pennsylvania, under whose 
laws a mortgagee had a better title than a subsequent at- 
taching creditor, although the mortgagee had not taken 

» Columbus In& CJa v. Eaton, 35 ^KeUer v. Paine, 107 N. Y. 88, 

M& 391. reversing Keller v. Paine, 34 Hun 

2 Lawrence v. Smith, 45 N. H. (N. Y.X 167; Cronan v. Fox, 50 

538. N. J. L. 417. 
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possession of the property, or had his mortgage recorded, 
until after the attachment was made. The property, which 
consisted of a canal-boat, was, however, found and attached 
in New York by process issuing from a New York court 
of competent jurisdiction; and, after judgment for the at- 
taching creditor, it was sold in satisfaction of his demand. 
In an action by the mortgagee for converting his property, 
based upon the theory that the law of the parties' residence 
(Pennsylvania) governed the case, it was held by the New 
York court of appeals that the law of New York governed 
the case, notwithstanding the fact that all the parties were 
non-residents of that state ; that according to the laws of 
New York the attaching creditor had a better title than 
the mortgagee; and that therefore the mortgagee could 
not recover. 

So, also, exemptions from attachment are as a general 
rule governed by the law of the state in which the prop- 
erty is attached, and not by the law of the state in which 
its owner resides. The fact that the defendant owner re- 
sides in another state is immaterial ; because, for the pur- 
pose of attachment, his property is subject to the exclusive 
jurisdiction and laws of the state where it is actually situ- 
ated, and the only exemptions allowed are those given by 
the laws of that state.^ 

§ 149. Qualifications of this rule — (1) PlaintifTg ftaud* 
But there are some qualifications to these rules, as follows: 

If a creditor fraudulently induces his non-resident debtor 
to take property from a state in which it is exempt from 
attachment to a state in which it is liable to attachment, 
and there causes it to be attached, the attachment is void, 
and both the creditor and the attaching oflScer are liable in 
damages as trespassers ; for " a valid and lawful act cannot 

1 Mineral Point R'y v. Barron, 83 C, R L & P. R'y, 43 Iowa, 885; 

11L 865; Burlington R'y v. Thomp- Carson v. Railway Ca, 88 Tenn. 

son, 81 Kaa 180; Boykin v. Ed- 646; Stevens v. Brown, 20 W. Va. 

wards, 21 Ala. 261, 264; Morgan y 450; First National Bank v. Burch, 

Neville, 74 Pa. St 52; Moore v. 80 Midi. 242. 
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bo accomplished by any unlawful means, and wherever such 
unlawful means are resorted to, the law will interpose to 
restore the party injured thereby to his rights." ^ 

In Deyo ^. Jenniaon^ supra^ the creditor's fraud consisted 
in the false representation that a person in Massachusetts 
wished to employ the debtor (a citizen of New York state) 
to transport a load of goods from a town in Massachusetts 
to a town in New York, whereby the debtor was induced 
to take his horses and wagon to Massachusetts, where the 
creditor attached them. The court held that not only the 
creditor, but also the attaching officer, were liable in dam- 
ages to the debtor for this fraudulent attachment of goods, 
which by the law of New York were exempt. 

In Pierce v. Chicago^ etc. E*y, 36 Wis. 283, it was held 
that a railroad corporation organized under the laws of 
Wisconsin and Illinois which was summoned as garnishee in 
Illinois of its employee living in Wisconsin, and failed to 
notify him of the attachment, and also failed to set up the 
exemption laws of Wisconsin, was, after payment to the 
judgment creditor in Illinois, bound to pay the same sum 
again to its employee in Wisconsin. . 

§ 150. (2) Evasions of the exemption laws of the par- 
ties' common domicile.— Some interesting questions have 
arisen under this head ; and it is now firmly established, 
not only that the state of the parties' common domicile has 
the power to enjoin the prosecution of a garnishee suit in 
another state in which a debt was attached, but also that 
the courts of such state will exercise that power when the 
attachment is made in evasion or in fraud of the exemption 
laws of the parties' common domicile.' 

1 Deyo T. Jennison, 10 Allen seems, however, to carry this doo- 
(Mass-X 410. trine of enjoining suits in other 

2 Snook V. Snetzer, 25 Ohio St states too far, and to amount to an 
516 ; Zimmerman v. Franke, 84 Kan. invasion of the jurisdiction of an- 
650; Keyser v. Rice, 47 Md. 203; other state and to deprive an at- 
Teiger v. Landsley, 69 Iowa, 725 ; taching plaintiff of a valid lien, ob- 
Wilson T. Joseph, 107 Ind. 490. tained in accordance with the laws 
Mumper v. Wilson, 72 Iowa, 168, of the state of process. In this case, 
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In the recent Michigan case of Drake v. Lake Shore Bail' 
way^ 69 Mich. 168, it was held that a debt contracted and 
payable in Indiana between residents of that state, which 
by the law of Indiana was exempt as wages, was thereby 
rendered exempt from attachment by garnishee process in 
Michigan; for the reason that such exemption was a vested 
right in rem^ which followed the debt everywhere, and 
which the courts of other states would recognize and en- 
force as against an Indiana attaching creditor. The Indiana 
citizen therefore failed in his attempt to appropriate such 



n resident of Iowa brought suit in 
Nebraska against his home debtor, 
and attached the defendant's wagon 
and horses, which the defendant 
had voluntarily taken into Nebraska 
for a temporary purpose. This 
property was exempt under the 
laws of Iowa, but not under those of 
Nebraska. The debtor then brought 
this suit in Iowa, and the court en- 
joined the creditor from prosecut- 
ing his attachment suit in Nebraska, 
on the ground tliathe was attempt- 
ing to evade the exemption laws of 
his own state. The fact tliat the 
Nebraska court had rightful juris- 
diction over the property attached 
was not considered an obstacle to 
defeating a lien given by the Ne- 
braska laws. In th is the court seems 
to have committed an error, and to 
have failed to give due effect to the 
judicial proceedings of Nebraska. 
The coui*t relies upon the supposed 
analogy of the garnishment of a 
debt due to a non-resident defend- 
ant, and the enjoining of such an 
attachment suit, acting upon the 
view that a debt follows the person 
of the debtor (the garnishee). But 
tlie better view seems to be the con- 
trary, namely, that a debt is situated 
at the creditor's residence, and 
therefore cannot be attached in an- 



other state. The attaching state 
has no jurisdiction over tlie debt ; 
and therefore to enjoin the prosecu- 
tion does not invade its jurisdiction 
or defeat any valid hen. When, 
however, tangible property within 
tlie state is attached and a lien 
established in accordance with 
its laws, the attaching creditor^ 
whether resident or non-resident, 
acquires a right under such judicial 
proceedings, which is protected 
from adverse action on the part of 
another state by the full faith and 
credit clause of the federal constitu- 
tion. Warner v. Jaffray, OON. Y. 248; 
sec. 174, post, A citizen of any state 
is also a citizen of the United States, 
and he has certain rights under the 
laws of each goverament When 
his rights or liabilities as defined by 
state law conflict with those given 
or imposed by the federal constitu- 
tion, the former must give way and 
the latter prevail. One of his rights 
given by that constitution is the 
right to acquire a valid lien or claim 
upon tangible property attached by 
him in another state, in accordance 
with its laws, and this right cannot 
be defeated by a law or decision of 
his own state. Green v. Van Bus- 
kirk, 7 Wall. 139; Warner v. Jaf- 
fray, 96 N. Y. 24a 
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an Indiana debt to the payment of his claim by using the 
process of the Michigan courts ; and those courts prevented 
him from evading the exemption laws of his OAvn state by 
giving an extraterritorial effect to the Indiana law. 

§ 151. (3) Evasionsof the insolvent laws of the parties' 
common domicile. — So, also, if a creditoi^ attempts to evade 
the operation of the insolvent laws of his own state by gar- 
nishing in another state a debt due to his home debtor, he 
will be enjoined from prosecuting such attachment suit at 
the instance of the assignee in insolvency.' 

§ 153. Exemption laws liberally construed.— Exemp- 
tion laws are liberally construed in favor of the owner, and 
their beneJQt is extended to non-residents as well as to 
residents of the state of process, unless the legislature's 
intention to exclude non-residents from their benefit is clear 
and manifest. "Nothing short of the express language of 
a statute would justify us in saying that a person may, by 
virtue of an execution, be stripped of his wearing apparel, 
his necessary household furniture, and his only cow, merely 
because he resides under another government, when a per- 
son residing here would not be subject to the same incon- 
venience and distress." * 

§ 153. Non-residence as a ground of attachment — Dis- 
crimination. — In many states, the mere fact that a defend- 
ant is a non-resident of the state of process, or a foreign 
corporation, is made by statute a sufficient ground for 
allowing an attachment of the defendant's property on 
mesne process. In some states the right to attach the prop- 
erty of a non-resident defendant is confined to resident 
plaintiiTs ; in others, this right is conferred upon both resi- 
dent and non-resident plaintiffs. 

»Cole V. Cunningham, 133 U. S. 2 Per WiUiams, J., for the court, 

107 ; affirming Cunningham v. But- in HaskiU v. Andros, 4 Yt 609, 611 ; 

ler, 142 Mass. 47 ; Dehon v. Foster, Hill v. Loomis, 6 N. H. 263 ; Mineral 

4 Allen (Mass.), 545. This subject is Point R*y v. Barron, 83 111. 865; 

discussed at length in chapter X, Lowe v. Stringham, 14 Wi& 223; 

§§ 170-174, post Sproul v. McCoy, 26 Ohio St 577. 

But see Allen v. Manasse, 4 Ala. r&4. 
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In those states whose laws allow an attachment of the 
property of a non-resident defer. d in t, but not of a resident 
defendant, it is clear that there is some discrimination 
against non-residents. For this reason, when the defend- 
ant is a citizen of a state other than that of suit, such laws 
have been attacked, as working an unconstitutional dis- 
crimination against citizens of other states. This point has 
not as yet been decided by the supreme court of the United 
States; but some of the highest state courts have decided 
in favor of the validity of such statutes, and there seems to 
be no doubt of the correctness of these decisions.* 

A person's property should, with certain exceptions, be 
liable for his debts, and, since the abolition of imprison- 
ment for debt, the creditor's sole means of obtaining satis- 
faction from a non-resident debtor is to attach his property 
on mesne process. To seize his property on execution 
merely, without preliminary seizure on mesne process, is 
contrary tp due process of law and the fourteenth amend- 
ment, and confers no claim or title upon the attaching 
creditor, unless the debtor has been personally served with 
process in the state, or has voluntarily appeared in the suit.' 

From these reasons it follows that, if attachment were 
not allowed for non-residence of defendant, he could, while 
owning thousands of dollars' worth of property in various 
states, escape liability for debts by simply taking up his 
residence in another state where he owned no property.' 

In the case of a resident defendant these considerations 
do not apply. He may be legally served with process in 
the state of his residence, and, after judgment against him, 
his property may be seized on execution, and a sale there- 
under violates no constitutional provision; for no prelimi- 
nary seizure on mesne process is required in such case. 

On these grounds it is believed that such attachment 
laws discriminating against non-resident defendants do not 

iPyrolusite Co. v. Ward, 78 Ga. ^Pennoyer v. Neff, 95 U. a 714. 
491 ; CampbeU v. Morris, 8 Har. & > Laughlin v. LouisiaDa Ice Ca, 
McHen. (Md.) 58a 85 La. Ann. 1184. 
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contravene the national constitution. It is not every dis- 
crimination that amounts to an unconstitutional discrim- 
ination.^ 

Some states require a plaintiff who wishes to attach 
property to execute a bond or undertaking in favor of the 
defendant, to indemnify him for any loss caused by an un- 
lawful attachment. In Kansas and some other states this 
right to receive an indemnity bond is confined by statute 
to the case of a resident defendant, and does not extend to 
the case of a non-resident defendant or foreign corporation. 
This statute has also been attacked on the ground of work- 
ing an unconstitutional discrimination against citizens of 
other states ; but its validity has been upheld by the state 
court.' 

§ 154. Dissolution of attachment in state courts by 
death or insolvency of defendant. — Many states provide 
by statute that the death or the insolvency of a defendant 
shall work a dissolution 'of an attachment of his property 
made within a specified period. Upon the death of the 
defendant before execution sale the property becomes sub- 
ject to the probate laws of the state, and passes to his legal 
representatives free from the attachment. Upon his in- 
solvency within the period his property passes to his 
assignee in insolvency free from the attaching creditor's 
lien. Such state statutes, if passed prior to the contract in 
suit, are binding on all plaintiffs in the state courts, and do 

1 Chemung Canal Bank v. Low- ant The latter, residing in the 

ery, 93 U. S. 72, 77, 7a state, can more easily guard his 

'^ Head v. Daniels, 88 Kan. 1, 9, own interests than the former, re- 

10. The correctness of this decis- siding in another state. It is no 

ion is, however, not free from more trouble or expense to the 

doubt The plaintiff's obligation to plaintiff to execute such bond to a 

execute the bond is imposed as a non-resident than to a resident ; nor 

qualification or regulation of the does he incur any greater liabUity. 

right to attach, and is intended for No sufficient reason, founded upon 

the protection of the defendant It the difference between the two 

is obvious that a non-resident de- cases, is perceived for the discrimi- 

fendant has more need of such pro- nation, 
tection than has a resident defend^ 
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not impair the obligation of contracts made in view of 
them, even if the creditor be a non-resident.* 

In Denny v. Bevn-eit^ 128 U. S. 489, the insolvent law of 
Minnesota, which dissolveil all attachments of the debtor's 
property made within ten days prior to his assignment for 
the benefit of his creditors, was held not to impair a subse- 
quent contract, although the attaching creditor was a non- 
resident of Minnesota. For " the established construction 
of the constitution of the United States, against impairing 
the obligation of contracts, requires that statutes of this 
class shall be construed to be parts of all contracts made 
when they are in existence, and therefore cannot be held 
to impair their obligation." Per Mr. Justice Miller, page 
495. 

§ 155. Garnishee's insolvency defeats lien.— A debtor 
summoned as garnishee, who, before he is charged as gar- 
nishee, is adjudged insolvent under state laws and after- 
wards obtains his certificate of discharge in insolvency, is 
thereby discharged as garnishee and the plaintiffs attach- 
ment is defeated, even if the defendant is a non-resident 
creditor of the garnishee and therefore not bound by his 
discharge.^ 

This is a right secured to an insolvent debtor by the gen- 
eral principles of the insolvent law, irrespective of any 
special provision ; and the fact that the defendant is a non- 
resident creditor does not impair this right nor enlarge the 
right of the attaching plaintiff. 

§ 156. Effect of defendant's death in federal conrts. — 
When, however, the attachment is made on a suit com- 
menced in the federal court, the plaintiff does not lose his 
lien on the defendant's property by the latter's death within 
the period specified in the state statute, in the absence of 

I Denny v. Bennett, 128 U. S. 483 172; Collins v. Duffy, 7 La Ann. 

(affirming Bennett v. Denny. 83 89 ; McClellan v. Lipecomb, 56 Ala. 

Minn. 630); Miller v. WlHiams, 80 255. 

Vt 386; Willard v. Whitney, 49 spingree v. Hudson River Ins. 

Me. 236; Bowker v. Hill, 60 Ma Ck)., 10 Gray (Mas&), 17a 
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an act of congress adopting the state practice. For such a 
state statute is not binding on the federal courts, though 
sitting within the state ; and after the property has been 
subjected to the jurisdiction of the court by a seizure either 
on mesne or on final process, it remains liable to any judg- 
ment which the plaintiff may recover or has recovered.^ 

In Rio Grande JS'y Co. v. G&inila^ 132 U. S. 478, the 
plaintiflf, a foreign corporation, recovered a judgment 
against a resident of Louisiana in a federal court sitting in 
that state ; took out an execution, and levied on the defend- 
ant's real estate, and advertised it for sale ; but before the 
sale took place the defendant died. Under the probate 
laws of Louisiana, the defendant's death before the sale had 
the eflfect to prevent the sale of his property on an execu- 
tion and to place it in the hands of his executor or admin- 
istrator for the benefit of his creditors and distributees. 
Hdd^ that this state law was not binding upon the federal 
courts sitting in Louisiana^ and that the plaintiflf was en- 
titled to have the full amount of his judgment paid before 
the property was turned over to the executor. 

The reason of this rule is thus stated by Mr. Justice Field : 
" The jurisdiction of a court of the United States once ob. 
tained over property by being brought within its custody 
continues until the purpose of the seizure is accomplished, 
and cannot be impaired or affected by any legislation of the 
state or by any proceedings subsequently commenced in a 
state court. This exemption of the authority of the courts 
of the United States from interference by legislative or 
judicial action of the states is essential to their independ- 
ence and efficiency. If their jurisdiction could in any par- 
ticular be invaded and impaired by such state action, it 
would be diflBicult to perceive any limit to which the inva- 
sion and impairment might not be extended. To sanction 
the doctrine for which the executor . . . contends 
would be to subordinate the authority of the federal courts 

iRio Grande R'yv. Qomila, 182 U. a 47a 
Id 
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in essential attributes to the regulation of the state, a posi- 
tion which is wholly inadmissible."* 

At the time this case was decided by the circuit court 
(1885), there seems to have existed no statute of congress 
adopting the state practice upon this point; but by the act 
of August 1, 1888, chapter 729, congress seems to have 
made the state practice binding upon the federal courts, so 
as to destroy the lien of a federal judgment, " whenever the 
laws of such state shall authorize the judgments and de- 
crees of the United States courts to be registered, recorded, 
docketed, indexed or otherwise conformed to the rules and 
requirements relating to the judgments and decrees of the 
courts of the state." ' 

It seems, however, that if the state statute allows an at- 
tachment merely as a means of compelling the defendant's 
appearance and not for the purpose of creating a lien, the 
defendant's death and the appearance of his legal repre- 
sentative will work a dissolution of the attachment even in 
a federal court.* 

It seems, also, that under sections 91i and 916 of the Re- 
vised Statutes the federal courts may by a general rule of 
court adopt the local state statute relating to the dissolu- 
tion of attachment on the death of the defendant ; and that 
such rule will be binding upon the plaintiflf.* 

§ 157. Effect in federal courts of defendant's insolv- 
ency. — When the defendant in a federal court becomes in- 
solvent under state laws, section 933 of the Eevised Statutes 
of the United States enacts that an attachment of his prop- 
erty " shall be dissolved when any contingency occurs by 
which, according to the laws of the state where said court is 
held, such attachment would be dissolved upon like process 
instituted in the courts of said state ; provided that nothing 

'Rio Grande R'y v. Gomila,132 'Pancost v. WasbingtOD, 6 

U. a 478, 481. Cranch, C. C. 607. 

s 25 Statutes at Large, 857, oh. 729. « Beers v. HaughtoD, 9 Peters, 82a 
8ee^ alflo^ R a U. a, sec. 98a 
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herein contained shall interfere with any priority of the 
United States in the payment of debts." 

The effect of this federal statute is to make the provisions 
of the state laws relating to the dissolution of attachment 
upon the defendant's insolvency binding upon the federal 
courts; and hence, the defendant's insolvency within the 
time specified in the local state statute will dissolve the 
attachment in the federal court.* 

One result of this statute is to place non-resident attach- 
ing creditors on the same footing as resident attaching 
creditors, and to deprive the former of the preference over 
the latter which they possessed in the federal courts prior 
to the original statute of March 14, 1848, chapter 18, sec- 
tion 1, at which time it was held that an attachment in a 
federal court was not dissolved by the defendant's insolv- 
ency within the period specified in the local state statute.* 

§ 158. Dissolation of attachment by defendant's bank- 
ruptcy.— Under the United States bankrupt act of 1841, 
which contained no clause relating to the dissolution of 
prior attachments, and which expressly declared "that 
nothing in this act contained shall be construed to annul, 
destroy or impair . . . any liensj mortgages or other 
securities on property real or personal, which may be valid 
by the laws of the states respectively," the weight of rea- 
son and authority are in favor of the view that an attach- 
ment was a "lien" or "security" within the meaning of 
this clause, and therefore the attaching plaintiff did not lose 
his lien by the subsequent bankruptcy proceedings of the 
defendant, and was entitled to a special judgment against 
the attached property.' 

The United States bankrupt act of March 2, 1867, how- 

J Tua V. Carriere, 117 U. a 201 ; Davenport v. Til ton, 10 Met (Mass.) 

Mather v. Nesbit, 18 Fed Rep. 872 ; 320 ; KiUredge v. Emerson. 15 N. H. 

Lafollye v. Carriere, 24 Fed. Rep. 227; Drake on Attachments (6th 

34ft. ed.), sec. 425, and cases cited. Con- 

« Springer v. Foster, 1 Story, 601 ; ira, Ex parte Foster, 2 Story, 181 ; 

Towne v. Smith, 1 Wood & M. 115. Matter of Bellows, 8 Story, 42a 

*Peck V. Jenness, 7 How. 612; 
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ever, expressly declared by section 14 that an " attachment 
made within four months next preceding the commence- 
ment of such proceedings " shoald be dissolved, and the title 
to all such property should vest in the assignee.^ 

This section applies to attachments in the state courts as 
well as to attachments in the federal courts, and if made 
within four months, the plaintiff loses his lien and prefer- 
ence over other creditors; but if made more than four 
months before the commencement of the bankruptcy pro- 
ceedings, he does not lose his lien and preference over the 
other creditors.* 

iRa,8ea60i4L 642; Cbapman t. Brewer, 114 U. & 

^Conner t. Long, 104 U. a 228, 16a 
889,240; DoeT.Childien, 21 Wall. 
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§ 159. Preliminary obseryatious. — The conflicting 
claims to the same property of assignees in insolvency and 
receivers on the one hand, and attaching creditors on the 
other hand, present some important and interesting ques- 
tions in the law of non-residents. The insolvent laws of 



Digitized by 



Google 



182 TITLE OF ASSIGNEES AND BKCEIVER8. [§ ICO. 

most States purport to transfer all the insolvent's property, 
wherever it may be situated, to the assignee for the benefit 
of the creditors at large. And most decrees appointing 
receivers have a like purport. Both kinds are transfers by 
operation of law. Non-resident creditoi*s are entitled to par- 
ticipate in the division of the property upon an equal foot- 
ing with resident creditors. Any attempt to discriminate 
against non-residents would probably be unconstitutional 
and void.* These conflicting rights may be conveniently 
considered under the following heads: 

Part I: When the property in dispute is at the time 
of the assignment subject to the jurisdiction of the assign- 
ing court. 

Part II : When at that time the property in dispute is 
not subject to the jurisdiction of that court. 

PAKT I. 

PROPERTY SUBJECT TO JURISDICTION OF ASSIGNING COURT. 

§ 160. Insolvent assignees. — An assignee in insolvency 
has a better title than a subsequent attaching creditor to 
all of the insolvent's property which is subject to the juris- 
diction of the insolvency court at the time of the assign 
ment, even if the attaching creditor is a non-resident of the 
state of assignment, and does not become a party to the 
insolvency proceedings.* 

In the recent case of Geilinger v. Philippic 133 U. S. 246, 
a resident of Louisiana (one Green) was declared insolvent, 
and Philippi appointed assignee, or syndic, as such persons 
are termed in that state. The assignee took possession of 
most of the insolvent's property, but omitted to take pos 
session of, or to make any claim for, the house in dispute, 
until after a non-resident creditor of Green had levied an 
execution upon the house, on a judgment recovered in the 

» Geilinger v. Philippi, 133 U. S. Perry Man. Co. v. Brown, 3 W. & M. 

246, 257 ; Pingree v. Hudson River 449 ; Torrens v. Hammond, 10 Fed. 

Ins. Co., 10 Gray (Mass,), 170, 172. Rep. 900. 

aCrapo V. KeWy, 16 Wall. 610^ 
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United States circuit court for Louisiana. Geilinger, the 
non-resident creditor, had not made himself a party to 
the insolvency proceedings, and claimed the right to sub- 
ject the house to the payment of his judgment, notwith- 
standing the facts that the house was situated in Louisiana 
and was subject to the jurisdiction of the insolvency court 
at the time of its assignment, and that his levy was made 
subsequent to the assignment. But the supreme court held 
unanimously that the assignee had the better title, on the 
grounds (1) that an insolvent assignment is " in the nature 
of an execution, and though it cannot by its own force at- 
tach assets in another state, it takes the assets within its 
own ; " and (2) that " by the insolvency proceedings Green's 
assets were placed in ffremio legis^ and could not be seized 
by process from another court." * 

Of course, if the demands of all other creditors were satis- 
fied without exhausting the insolvent's assets, the plaintiff 
would be entitled to satisfy bis judgment out of the sur- 
plus, and in such case he would have a better title than the 
assignee to the surplus, while in the latter case the cred- 
itor's conduct did not amount to such waiver. 

So, in Pen^y Man, Co, ^^ Brown^ »upraj Mr. Justice 
Woodbury held that a non-resident creditor could not gar- 
nishee the credits of his Massachusetts insolvent debtor in 
the United States circuit court for the district of Massachu- 
setts, after the latter had made an assignment under the 
insolvent laws of Massachusetts; that as between those par- * 
ties the assignee had the better title to the fund attached. 
The insolvent debtor who owned the fund attached was, at 
the time of his insolvency, a resident of Massachusetts, and 
the fund was subject to the jurisdiction of the insolvency 
court, and therefore the assignment passed the title to the 
fund to the assignee. 

In Denny v. Bennett, 128 U. S. 489, tlie Minnesota in- 
solvent law of 1881, which was in force when the contract 
was made, declared that attachments made within ten days 

1 Per Mr. Chief Justice Fuller, Tennessee Bank v. Horn, 17 How. 
page 257. To the same effect is 157. 
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before the debtor's assignment should be dissolved, and the 
title should vest in the assignee. The creditor was a non- 
resident, and brought suit in a federal court sitting in Min- 
nesota, and the marshal seized the chattels, the value of 
which was now sued for, on December 31, 1888. On the 
same day, but whether before or afterwards did not clearly 
appear, the chattels were assigned to Bennett; and after 
a demand upon and refusal by the marshal, Denny, to de- 
liver them to the assignee, the latter brought this action of 
trover in a state court of Minnesota to recover the value of 
the goods so converted by the marshal. The court held 
that the assignee could recover; because, as applied to the 
posterior contract, the Minnesota statute did not impair 
the obligation of the contract, even if the attaching cred- 
itor were a non-resident. 

§161. Bule in Maryland. — This rule is not rendered 
obligatory upon the state courts by federal law. If the 
state courts wish to accord greater rights to non-residents 
than they are entitled to under the federal law they are not 
restrained from doing so. The United States supreme court 
has no jurisdiction to review such a judgment because no 
federal right is denied.^ The state courts of Maryland de- 
cided, before the United States supreme court rendered the 
above decisions, that the non-resident creditor who attached 
property in Maryland subsequent to an assignment under 
its insolvent laws had a better title than the assignee.' But 
in 1884 the Maryland court overruled its prior decisions and 
followed the authority of Crapo v. KeUy^ 16 Wall. 610.' 

The early Maryland cases proceed upon the ground that 
state insolvent laws are absolute nullities as against non- 
resident creditors under the national constitution, unless 
they become parties to the insolvency proceedings. But as 
applied to the property of the debtor in Maryland at the 
time of the assignment, and as between the assignee and a 

1 Missouri v. Andriano, 188 U. a 'Erans t. Sprigg, 2 Md. 467; 
496; lintoa v. Stanton, 13 How. Glenn v. Glass Ca, 7 Md. 287. 
42& 'Pinckney v. TAnahan, 62 Md. 

447. 
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subsequent attaching creditor, this view of federal law is 
evidently erroneous. 

For this reason a federal court sitting in Maryland re- 
fused to follow the early state decisions, even before they 
were overruled by the state court, on the ground that they 
were not constructions of a local statute, but were based 
upon a mistaken view of federal law.^ 

§ 162. Effect of the ^^full faith and credit" clause.— 
In Orapo v. KeUy^ 16 Wall. 610, the supreme court held 
that a Massachusetts assignment of property, which prop- 
erty was subject to the jurisdiction of Massachusetts at the 
time of the assignment, passed a title to the assignee, 
which was good as against the lien of a New York attach- 
ing creditor, who attached the property (a ship) in New 
York, before the assignee took possession of it. The judg- 
ment of the New York supreme court in favor of the 
attaching creditor was reversed, on the ground that that 
court had failed to give due effect to the insolvency pro- 
ceedings of Massachusetts, and had therefore contravened 
the "full faith and credit" clause of the constitution. In 
the same case it was decided that a ship on th^ high seas is 
subject to the jurisdiction of the state in which its owner 
resides, and for the purpose of insolvent laws is to be con- 
sidered as a portion of that state's territory. 

By law and usage in Massachusetts, the assignee had a 
better title than the attaching creditor, and, as the Massa- 
chusetts insolvency court had rightful jurisdiction over the 
ship at the time of the assignment, its assignment was enti- 
tled to the same force and effect in New York that it had 
at home. The New York court failed to give the assign- 
ment this force and effect, and held that the attaching cred- 
itor had the better title, and therefore its judgment was 
erroneous. 

If, however, the ship had been in the port of New York 
at the time of the Massachusetts assignment, then the New 
York attaching creditor would have acquired a lien upon it 

iTorrens v. Hammond, 10 Fed. Rep. 90a 
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superior to the assignee's title; for the situs of the ship 
would then be in New York, and it would be subject to the 
jurisdiction and laws of New York, and its attachment laws 
would control the insolvent laws of Massachusetts. In the 
actual case, the state of New York had no jurisdiction over 
the ship at the time of the assignment, while in the case 
supposed that state would have jurisdiction over it at that 
time. If the property be in the state of assignment at that 
time, the assignee's title is better than that of a creditor 
who subsequently attaches it in another state after its re- 
moval, and the latter state is bound to recognize the superi- 
ority of his title. 

§ 163. Foreign receivers of chattels. — A like rule has 
been applied to foreign receivers, and it has been decided 
that as between a foreign receiver of chattels (which were 
subject to the jurisdiction of the appointing court at the 
time of his appointment), and a creditor who afterwards 
attaches them in another state, the receiver has the better 
title.* 

Thus, in Chicago Raihoay v, Keokuk Packet Co.. supra^ the 
railroad company brought suit in Illinois, and attached a 
barge as the property of the defendant packet company. 
One Clubb then intervened and claimed the barge by virtue 
of his appointment as receiver for the packet company 
by a Missouri court. It appeared that when the receiver 
was appointed the barge was lying at the St. Louis landing 
and within the jurisdiction of the Missouri court, and that 
the receiver took possession of the barge and chartered it 
for a trip up the Mississippi river, and that before it re- 
turned from this trip the plaintiff attached it at Quincy, 
Illinois. It was held that the foreign receiver had the bet- 
ter title. Sheldon, C. J., in delivering the unanimous opin- 
ion of the court, says on pages 324-325 : " By taking the 
barge into his possession within the jurisdiction of the 

1 Chicago, etc. R'y v. Keokuk Wooldridge, 8 Bax. (Tenn.) 580; 
Packet Co., 108 III 317 ; Pond v. DOte to Humphreys v. Hopkins, 15 
Cooke, 45 Conn. 1:^ ; Cagill v. Am. St Repi 81. 
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court that appointed him, a special property in the barge 
became vested in the receiver; and it is the established rule 
that where a legal title to personal property has once passed 
and become vested in accordance with the laws of the 
state where it is situated, the validity of such title will be 
recognized everywhere." It is true that the court does 
not place this decision explicitly upon the constitutional 
ground that the " full faith and credit" clause requires such 
decision; but in support of the above quotation the court 
cites the case of Crapo v, Kelly ^ 16 Wall. 610, and that case 
was decided solely on the constitutional ground. 

Where, however, the attached property was not within 
th« jurisdiction of the appointing court at the time of the 
receiver's appointment, but was brought within that juris- 
diction, and was reduced to possession by the receiver before 
it was taken into another state, where it was attached by a 
resident creditor of the insolvent, it was held that the at- 
taching creditor had the better title.* If the decree of the 
appointing court purported to convey all of the insolvent's 
))roperty Avherever situated to the receiver, it seems impos- 
sible to reconcile this case with the preceding cases. 

In Bank v. McLeod^ 38 Ohio St. 174, it was decided that 
a Kentucky receiver had a better title to chattels (railroad 
cars) situated in Ohio than had a prior attaching creditor, 
who was a non-resident of Ohio ; and if the attaching cred- 
itor was a citizen of Kentucky, this rule applied with greater 
force, for he would then be bound by the laws of the state 
of the parties' common domicile, which recognized the re- 
ceiver's title as superior to the attaching creditor's. 

§ 164. Statutory receiver or trustee of insolvent and 
dissolved corporations. — Where the statutes of a state 
creating a corporation provide for its dissolution in case 
of insolvency, and authorize its courts to appoint a receiver 
with power to collect the assets and distribute them equally 
among the creditors, such receiver acquires a title as trustee 

I Humphreys t. Hopkins, 81 Cal note doubting the correctness of 
551 ; S. C, 16 Am. St Rep^ 76, with tlie decision. 
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to all the assets of the corporation wherever situated, which 
is superior to that of an attaching creditor, even if the attach- 
ing creditor be a citizen of the state of process, and the re- 
ceiver a foreign receiver. Such statutes enter into and form 
a part of all contracts afterwards made, and policy-holders 
in every state are charged with notice of them, and are 
deemed to have impliedly accepted them. This rule pre- 
vents resident creditors from obtaining a preference over 
non-resident creditors.* 

Rdfe V. Hundle, uhi supra^ was a suit commenced in 
a state court of Louisiana by resident policy-holders of 
a Missouri insurance corporation against the corporation 
and others. The corporation was insolvent, and after 
this suit was commenced, it was dissolved by a decree of 
a Missouri court, acting under the local statutes, and Relfe 
was appointed agent or receiver, with power to hold and 
dispose of the assets for the use and benefit of creditors, 
policy-holders and others interested. The object of the 
suit was to have the assets of the company in Louisiana 
declared a trust fund and applied to the payment of the 
claims of Louisiana creditors and policy-holders in pref- 
erence to others, and to keep the Louisiana assets out of the 
hands of Eelfe and his successors in office. Eelfe, on his 
own motion, was made a party to suit in the state, as the 
legal representative of the dissolved corporation, and re- 
moved the cause to the United States circuit court, which 
court afterwards remanded it to the state court. In re- 
versing this remanding judgment, the supreme court, per 
Mr. Chief Justice Waite, says on page 225 : 

^' Belfe is not an officer of the Missouri state court, but 
the person designated by law to take the property of any 
dissolved life insurance corporation of that state, and hold 
and dispose of it in trust for the use and benefit of creditors 

1 Bockover t. Life Ass^n, 77 Va. Rundel v. life As8*n, 10 Fed. Bep. 

85 ; Relfe v. Bundle, 103 U. S. 222 ; 720 ; Taylor v. life Afls'n, 13 Fed. Rep. 

Parsons v. Charter Oak Ins. Ca, 81 493 (Teun., Hammond, J.). Contra, 

Fed. Rep. 805 (Iowa, Shiraa, J.); WiUitU v. Waite^ 25 N. Y. 577. 
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and other parties interested. The law which clothed him 
with this trust was, in legal effect, part of the charter of 
the corporation. He was the statutory successor of the 
corporation for the purpose of winding up its aflfairs. As 
such he represents the corporation at all times and places 
in all matters connected with his trust. He is the trustee 
of an express trust, with all the rights which properly be- 
long to such a position. He is an officer of the state, and 
as such represents the state in its sovereignty while per- 
forming its public duties connected with the winding up of 
the affairs of one of its insolvent and dissolved corporations. 
His authority does not come from the decree of the court, 
but from the statute. He appeared in Louisiana not by 
virtue of any appointment from the court, but as the statu* 
tory successor of a corporation which the court had in a 
legitimate way dissolved and put out of existence. He 
was in fact the corporation itself for all the purposes of 
winding up its affairs.'' 

On page 226 it is said further: "By the charter of this 
corporation, if a dissolution was decreed, its property passed 
by operation of law to the superintendent of the insurance 
department of the state [Eelfe], and he was charged with 
the duty of winding up its affairs. Every policy-holder 
and creditor in Louisiana is charged with notice of this 
charter right which all interested in the affairs of the cor- 
poration can insist shall be regarded. The appellees, when 
they contracted with the Missouri corporation, impliedly 
agreed that if the corporation was dissolved under the 
Missouri laws, the superintendent of the insurance depart- 
ment of the state should represent the company in all suits 
instituted by them affecting the winding up of its affairs. 
Kelfe, therefore, became by operation of law the successor 
of the corporation in the litigation these appellees insti- 
tuted in Louisiana." 

§ 166. Debts due the insolvent debtor by non-residents— 
Bules in Illinois and elsewhere. — There is much conflict 
of decision as to whether an assignee in insolvency has a 
better title to a debt due to his insolvent by non-residents of 
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his state than a home creditor who garnishes the fund after 
the assignment outside of the state of assignment. In Ifhawn 
V. Pearce, 110 111. 350, a resident of Pennsylvania was de- 
clared insolvent under its laws, and the assignment pur- 
ported to transfer all his property wherever situated to A. 
Afterwards, another resident of Pennsylvania brought suit 
against the insolvent in Illinois, and garnished credits due 
the insolvent by a resident of Illinois. A., the assignee, 
intervened, and claimed the fund as against the attaching 
creditor under the Pennsylvania assignment. The Illinois 
court held the attaching creditor had the better title, on 
the grounds that an assignment by operation of law has no 
extraterritorial effect, and that, as the citizens of Illinois 
who attached nnder such circumstances would have a bet- 
ter title than the Pennsylvania assignee, it would be discrim- 
inating against citizens of other states to hold the contrary 
when the attaching creditor was a citizen of Pennsylvania. 
A like rule prevails in New York.^ 

The contrary, however, has been decided in Pennsylva- 
nia,Mn Missouri ' and in Alabama,^ and this seems to be 
th3 b2tter view, and more in harmony with analogous 
principles. In Airier v. Beste, stcpra, a Louisiana assignee 
claime 1 the fund in Missouri as against a citizen of Louisi- 
ana who had garnished it after the assignment. As one 
ground of its decision in favor of the assignee the court 
says: "We think no good reason can be urged why a 
creditor residing in the same state with the bankrupt, and 
subject to its local jurisdiction, should be permitted, through 
the courts of another state, to obtain an advantage over 
other creditors, by seizing, through legal process, the effects 
of the bankrupt in such state. To do so would be confer- 
ring upon him a right which is denied him by the laws of 
his own state." Per Bay, J., page 251. 

In harmony nvith this view, it is well settled that by a 

1 Hibemia Nat Bank v. lAcombe, * Einer v. Beste, 83 Ma 240. 

81 N. Y. 867. * Wilson v. Matthews, 82 Ala. 882. 

2 Bagby v. Atlantic, etc R*y, 86 See, also, Pomroy v. Lyman, 10 Al- 
Pa. 291. len (Mass-X 46a 
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suit in equity the insolvent assignee may have the home 
creditor enjoined from prosecuting in another state an at- 
tachment suit against the insolvent in which credits have 
been garnished. These decisions are placed on the ground 
that the attaching creditor is bound by the insolvent laws 
of his own state (which give the assignee the btjtter title), 
and that his attachment suit in another state is an attempt 
to evade their operation, which justifies the interposition 
of a court of equity.^ 

In Baghy v. Atlantic Hailway^ supra^ it was held in 
Pennsylvania that a Virginia receiver has a better title to 
money due the debtor than an attaching creditor who is a 
citizen of Virginia, and garnishes the money in Pennsylva- 
nia before the receiver gels possession of it. This decision 
is placed upon the ground that by the laws of Virginia the 
receiver has the better title, and that, as the attaching 
creditor is a citizen of Virginia, he is bound by its laws. 

The court also held that, conceding that if the attaching 
creditor had been a citizen of Pennsylvania his title would 
have been better than the receiver's title, this did not 
change the result ; and that the decision did not contravene 
the equal privileges and immunities clause of the national 
constitution by working an unconstitutional discrimination 
against citizens of other states. 

An English assignee in bankruptcy has a better title to 
the bankrupt's money due him in America than nn English 
creditor who garnishes the money in America after the as- 
signment ; and, although the judgment protects the gar- 
nishee, the assis^nee can maintain an action for money had 
and received against the attaching creditor; for the attach- 
ing, creditor being a citizen of England is subject to its 
bankrupt law, and will not be allowed to gain a preference 
over other creditors, and in this way to defeat the opera, 
tion of that law, which contemplates an equal or pro rata 
division of the bankrupt's assets among his creditors.' 

iCk>le Y. Cunningham, 188 U. a > Hunter t. Potts, 4 T. R 182; 
107 ; Dehon v. Foster, 4 AUen, 545. Phillips v. Hunter, 2 H. BL 40a 
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A like rule has been recognized in Kansas with respect 
to its exemption laws.^ 
§ 166. Constitutional objections to Illinois rule. — But 

the most fatal objection to the Illinois and New York rule 
seems to be that the " full faith and credit " clause of the 
constitution entitles an insolvency assignment to the same 
force and effect in other states that it has by law and usage 
at home, as to all property which is subject to the jurisdic- 
tion of the insolvency court at the time it executes the 
assignment ; that its assignment is in the nature of an exe- 
cution from a common-law court, and passes all the insolv- 
ent's assets which are within the court's jurisdiction to 
the assignee ; that as the assignee's title is superior to that 
of subsequent attaching creditors at home, it is also supe- 
rior in other states ; and that this result is not changed by 
the fact that the property is found in another state and 
there attached, even by a citizen of that state, before thd 
assignee reduces it to possession. 

All these propositions have been decided by the supreme 
court as to the insolvent's assets in the form of chattels and 
lands, in the cases of Crapo v. Kelly^ 16 Wall. 610, and Oei- 
linger v. Philippic 133 U. S. 246, the facts of which are 
stated in sections 162 and 160 respectively. And the same 
principles seem to apply to the insolvent's assets in the form 
of money or credit. The situs of a debt due to the insolv- 
ent by a non-resident debtor is the residence of the in- 
solvent. His state has jurisdiction over the debt and not 
the other party's state. If the jurisdiction of the insolv- 
ency court is co-extensive with that of the state in which 
it sits (as is generally the case), it seems to follow that the 
money assets and credits of the insolvent will pass to the 
assignee, wherever the debtors may reside, as well as his 
chattel assets and land assets ; and that the court's assign- 
ment will operate upon his money assets, and will be en- 
titled to the same force and effect in other states that it has 
at home. 

1 Stark V. Bare, 89 Eaii. lOa 
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This view as to debts due the insolvent by non-resident 
debtors is supported by the case of Taylor v. Life Asin^ 13 
Fed. Eep. 493. That was a suit in equity brought in the 
United States circuit court for Tennessee by certain Tennes- 
see policy-holders of an insolvent insurance company of Mis- 
souri, to attach the money assets or credits of the company 
in Tennessee, evidenced by promissory notes due by citi- 
zens of Tennessee. A receiver of the company had been 
appointed by a proper court in Missouri prior to this at- 
tachment ; but the Tennessee policy-holders claimed that 
these notes were local assets in Tennessee, and that they 
should be first applied to the payment of Tennessee cred- 
itors and policy-holders ; that the Missouri assignment to 
the receiver was made under compulsion of law, and could 
not operate outside of Missouri; and that therefore they 
had a better right than the receiver. 

But the court held that the ^Iub of a debt is the dom- 
icile of the creditor ; that the notes in dispute were at the 
time of the assignment subject to the jurisdiction of the 
Missouri court, that state being the domicile of the cred- 
itor, and passed to the receiver by the assignment ; and 
that therefore the receiver had a better right to the notes 
than the subsequent attaching policy-holders. Hammond, 
J., says on page 496 : 

" In KirUand v. HotchkisBy 100 XJ. S. 491, it is said the 
^tuB of a debt is for the purposes of taxation, if not for 
all purposes, the domicile of the creditor. Where the 
transaction is iAfiier vwos, the better rule seems to be that 
the 8ttu8 of a debt is the domicile of the creditor, and this 
is with us the rule, even in the administration of decedents' 
estates, where the principle is of more doubtful applica- 
tion. If so, this property was situated in Missouri and not 
in Tennessee, and passed by the assignment or decree, or 
both.''i 

1 Citing Wharton's Confl. Laws derson, 7 Lea, 286; 8t John v. 
<2d edX Bec& 850-871 ; V^^ilkins v. Hodges, 9 Baz. 884 
£Uett» 9 WaU. 740 ; Gkxxllett v. Au- 
18 
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Under this clause of the constitution, there seem to be 
only two questions open for inquiry in the courts of another 
state: 

1. Did the insolvency court have jurisdiction of the prop- 
erty in dispute at the time of its assignment? 

2. If so, what is the force and effect of the assignment 
at home? 

If the former question be answered in the affirmative, 
and the latter question be answered in favor of the as- 
signee, the judgment should be in his favor, even if the 
attaching creditor be a citizen of the state of process, and 
the local law is the contrary. 

In Kelly v. OrapOy 45 N. Y. 86, the attaching creditor 
was a citizen of New York and the state law gave him a 
better title than the Massachusetts assignee to the ship in 
dispute, and on these grounds the state court decided in 
favor of the attaching creditor. But this judgment was 
reversed by the supreme court of the United States in 
Orapo V. EeUy^ 16 Wall. 610, on the ground that the as- 
signment gave the assignee the better title in Massachusetts, 
and as the court of assignment had jurisdiction over the 
ship in dispute, the assignment gave the assignee the better 
title in New York. Orapo v. KMy should be read in con- 
nection with the then recent case of Oreen t;. Van Bv^ 
hirhj 6 Wall. 807; 7 Wall. 139. In that case the views are 
clearly expressed that if a court of Illinois, acting with 
jurisdiction, render a decree which by law and usage in 
Illinois will transfer title to chattels in that state, the courts 
of New York are bound to recognize and give effect to 
such title, even when the local law is the contrary, and all 
the parties are citizens of New York. 
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PARTH 

WHEN AT THB TDO OF THB ASSIGNMBNT THB FBOFEBTT 18 NOT 
SUBJECT TO THE JUBISDIOTION OF THB ASSIGNING OOUBT. 

§ 167. General principles.— When the attaching cred- 
itor is a non-resident of the state of assignment and has 
not made himself a party to the insolvency proceedings, his 
debt is not subject to that jurisdiction and cannot be dis- 
charged. Whether or not he has a right to attach and 
hold property situated in another state, as against the in- 
solvent assignee, is purely a matter of local law, which the 
courts of that state may give or withhold, in accordance 
with state laws or policy. They are not controlled in their 
action by any provision of the national constitution.* As 
the insolvency court has not jurisdiction either over the 
property attached or over the attaching creditor's debt, its 
decrees of assignment and discharge are not entitled to 
"full faith and credit" in other jurisdictions. But if the 
attaching creditor is a resident of the debtor's state, i. e., 
of the state of assignment, his debt is subject to the juris- 
diction of that state and may be discharged under its an- 
terior insolvent laws.* Consequently, as an insolvency 
decree rendered with jurisdiction is entitled to " full faith 
and credit " in other states,' it would seem to follow that a 
decree of discharge rendered by an insolvency court having 
jurisdiction over the debt, the parties and the cause, is also 
entitled to " full faith and credit " in other states, and will 
prevent such home creditor from enforcing his demand out 
of property attached elsewhere, as against the claim of the 
insolvent assignee, previously appointed.* 

If the attaching creditor is a resident of the state of pro* 

1 Reynolds t. Adden, 186 U. & sOrapo v. Kelly, 16WaU.610. 

94a <See BeynoLdB y. Adden, 186 

s Seech. XIV, po«e, on "State In- U. a 848,858, 
Bolvent Laws," § 378, 



Digitized by 



Google 



196 TITLB OF ASSIGNEES AND BEOEITBB& [§ 167« 

cess, the rule is that his title is better than the foreign as- 
signee's. For each state is entitled to protect its own 
citizens, when not controlled by the constitution, and the 
laws of the state having possession of the corpus ought to 
prevail over the laws of another state not having such 
possession.^ The same rule applies to the case of foreign 
receivers; their title is inferior to that of resident attach- 
ing creditors.* Even when the attaching creditor is a non- 
resident both of the state of process and of the state of 
assignment, the better view seems to be that his title is 
better than that of the assignee, at least when his attach- 
ment is made before the assignee takes possession of the 
property.* In Paine v. Lester^ supra^ the Connecticut court 
held that the fact that the attaching creditor has actual no- 
tice of the assignment at the time Of bringing suit does not 
change the result : he still has a better title than the as- 
signee. 

So, in the case of a foreign receiver, it has been decided 
in Louisiana that the title of a receiver appointed by a state 
court of Georgia on a creditor's bill is inferior to that of a 
subsequent attaching New York creditor to personal prop- 
erty in Louisiana.* In this case the court says : " In our 
opinion, it is sufScient that the creditor who has acquired 
rights by legal process in our courts be not a resident or 
citizen of the state whose court has appointed a receiver 
who urges claims adverse to his acquired rights in our 
courts. The plaintiffs in this case, residents of New York, 
are not more amenable to the jurisdiction of the Georgia 
courts than would be a citizen of Louisiana, and they are 
legally entitled to the full protection of our courts against 
the claims of intervener." Page 626. 

1 Crapo V. KeUy, 16 Wall 610, 622 ; Allen (Mafi8.X 858 ; WiUittB v. Waite, 

Felch V. Bugbee, 48 Me. 9; South 25 N. Y. 577; Hunt v. Columbian 

Boston Iron Ca v. Boston Locomo- In& Ca, 55 Ma 290. 

tive Works, 51 Ma 585; Blake y. > Reynolds y. Adden, 186 U. & 

Wmiams,6Pick.(Mass.), 286; Saun- 848; Paine y. Lester, 44 Conn. 196L 

den Y. Vrniiams, 5 N. H. 2ia « Lichtenstein t». Gnietl^ 87 La. 

'Taylor Y.Columbian Li&COi, 14 Ana 522L 
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§ 168. Two attachments of same property. — As be- 
tween two attaching creditors of the same property of the 
insolvent outside of his state, both of which attachments 
are made prior to his insolvency assignment, the prior at- 
tachment confers the better title. And the priority of the 
first attachment is not defeated by the fact that the attach- 
ing creditor is a citizen of the state of assignment. 

Thus, in Kidder v. TufU, 48 N. H. 121, prior to the 
debtor's assignment under the insolvent laws of Massachu- 
setts, the plaintiff, a citizen of Massachusetts, sued him in 
New Hampshire and attached his personal property there. 
Subsequently, other creditors, who were non-residents both 
of Massachusetts and of New Hampshire, attached the 
same property and claimed a better title, on the ground 
that the plaintiff was a citizen of the debtor's state and 
bound by its laws. But the court refused to continue the 
plaintiff's case to await the result of the insolvency pro- 
ceedings, and held that the plaintiff had the better title. 

§ 169. Action by assignee to recover money received 
under a judgment of sister state. — In Massachusetts it has 
been decided that a Massachusetts insolvent assignee can- 
not maintain an action at law against a citizen of that state 
to recover money received by him under a judgment of an- 
other state, although the judgment was rendered after the 
assignee's appointment.^ In Lcuwrence -». Batohdler^ aupra^ 
the defendant, a citizen of Massachusetts, sued the insolv- 
ent in New York in November, 1878, and garnished the 
insolvent's credits there. In January, 1879, the insolvent, 
who was also a citizen of Massachusetts, was duly adjudi- 
cated insolvent by the proper court of his state, and in 
February, 1879, the plaintiff was appointed assignee. After 
the assignment the defendant prosecuted his New York 
suit to final judgment, and received a certain sum of money 
from the garnishee ; to recover which the assignee now 
sues in Massachusetts. But the court held that the attach- 

1 Lawrence v. Batcheller, 181 Mass. 604. See, also, Proctor v. National 
Bank, 162 Mass. 22a 



Digitized by 



Google 



198 TTTLB OF ASSIONBBS AJfTD BBOEITBBS. [§ 170. 

ing creditor had the better title and that the assignee could 
not recover at law. 

^ 170. Suit by assignee to ei^oln attaehment snlt pend- 
ing In another state. — The assignee has a remedy in equity 
by bill to enjoin the home creditor from prosecuting his 
action in the other state, which can be maintained on the 
ground that the assignee has the better title, and that the 
home creditor is seeking to evade the insolvent laws of his 
own state, and to gain a preference over other home cred- 
itors. 

Dehon '0. Foster^ 4 Allen (Mass.), 545, is the leading case 
upon this subject. That was a bill in equity brought by 
a Massachusetts insolvent assignee to enjoin citizens of that 
state from prosecuting an attachment suit in Pennsylvania 
against the insolvent debtor. The insolvent law purported 
to transfer the debtor's property and assets to the assignee, 
wherever they might be situated, — outside of, as well as 
within, Massachusetts. Hdd^ that the bill would lie. The 
court says, speaking of the Pennsylvania suit : " It is there- 
fore an attempt by those creditors, citizens of this state 
[Massachusetts], to defeat the operation of our laws, to the 
injury of the other creditors of the insolvents. This is 
manifestly contrary to equity. The defendants, being cit- 
izens of this state, are boand by its laws. They cannot be 
permitted to do any acts to evade or counteract their oper- 
ation, the effect of which is to deprive other citizens of 
rights which those laws are intended to secure. . . . 
By interposing to prevent it, we do not interfere with the 
jurisdiction of courts in other states, or control the opera- 
tion of foreign laws. We only assert and enforce our own 
authority over persons within our jurisdiction, to prevent 
them from making use of means by which they seek to 
countervail and escape the operation of our own laws, in 
derogation of the rights and to the wrong and injury of 
our own citizens." Pages 552, 563.^ 

1 To the same effect, see Cuuning- firmed in Ck>le t. Cunningham, 188 
ham T. Butler, \^ Mass. 47; af- U. a 107. 
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The same rule applies to suits by receivers; they also 
may have a home creditor enjoined from prosecating an 
attachment sait in other states.^ 

§ 171. Constitntional considerations upon ei^loining 
attachment suits pending in other states — (1) Debts.— 
It is now settled) at least with respect to debts or credits 
owned by the insolvent, that an attachment suit pending in 
a state other than that of the insolvent assignment is not 
entitled to full faith and credit in the state of assignment 
when the attaching creditor is also a citizen of that state. 
Hence, the assignee in insolvency may have the home cred- 
itor enjoined from prosecuting his attachment suit in such 
other state ; and a decree enjoining him does not contra- 
vene any clause of the national constitution. The fact that 
the attachment is made before the assignment does not 
alter the result.' 

In Cole V. Cunningham^ st^a^ certain Massachusetts 
creditors were enjoined by the supreme court of that state, 
at the instance of a Massachusetts assignee in insolvency, 
from prosecuting an action in New York, commenced by 
attaching a debt due to the insolvent by citizens of New 
York. The attachment was made prior to the insolvent 
assignment. The creditors contended that the Massachu- 
setts decree enjoining them from prosecuting their New 
York attachment suit destroyed their lien under the attach- 
ment laws of New York, and therefore failed to give " full 
faith and credit " to the judicial proceedings of New York, 
as required by the constitution. But the supreme court of 
the United States decided, by a majority of five to three, 
that the Massachusetts decree did not contravene any clause 
of the national constitution, and therefore affirmed the 
state decree. An exhaustive opinion is delivered by Mr. 
Chief Justice Fuller ; but the precise ground of the decis- 
ion is somewhat difficult to determine. The reasons most 

1 Seroomb v. CaUin, 128 III 65^ ler, 142 Mass. 47 ; Dehon v. Foster, 

2 Cole V. Cunningham, 188 U. a 4 AUen, 645^ 
107, aflOrming Cunningham t. But- 
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directly in point seem to be those assigned on pa^:es 182-134^ 
in reconciling the case at bar with the case of Oreen v. F<m 
Buakvtk, 6 WaU. 307; S. C, 7 Wall. 139. This was the 
case upon which the three dissenting judges based their 
opinion. The facts of that case are stated elsewhere, and 
it is sufficient to state here that the supreme court held in 
that case that an Illinois judgment by attachment, which 
transferred the title to chattels situated in Illinois to the 
attaching creditor, was entitled to full faith and credit in 
New York, and that the title acquired by the attaching 
creditor under the laws of Illinois must be respected and 
enforced in New York as against a prior mortgagee of the 
same chattels, although the New York law was contrary 
to the Illinois law on this point, and gave the mortgagee 
the better title ; and all the parties, — the attaching cred- 
itor, the mortgagee, and the owner, — were citizens of New 
York. This decision was put upon the ground that the Illi- 
nois court had jurisdiction of the res^ the chattels attached, 
which were situated in Illinois, and therefore the attach- 
ment, judgment and sale to the attaching creditor not only 
divested the title of the judgment debtor, but also, accord- 
ing to the law of Illinois, gave the judgment creditor a su- 
perior title to the mortgagee, who claimed under a prior 
unrecorded mortgage. This being the legal effect of the 
judicial proceedings in Illinois, they were entitled to the 
same force and eflfect in New York and in other states, 
under the constitution, whatever might be the local law of 
the second state, or the citizenship of the parties.^ 

To distinguish Cole v. Oimningham from O-^een v. Van 
Busldrky the court says on pages 133-134: 

"It will be perceived that it was manifestly inadmissible 
to hold that after Yan Buskirk had permitted Green to go 
to judgment in a proceeding m rerriy which appropriated the 
property as belonging to Bates, he could then get judgment 
against Oreen for the conversion of what had so been ad- 

iTo the same effect, see Ckxshran v. Fitch, 1 Saadf. Gh. (N. T.) 142; 
Grapo V. KeUy, 16 Wall 6ia 
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judged to him, an adjudication which Yan Buskirk had vol- 
untarily declined to litigate in the proper forum, and had 
not sought in his own state to prevent. It was a contest 
between two individuals claiming the same property, and 
that property capable of an actual situs^ and actually situ- 
ated in Illinois. The attachment was not only levied in 
accordance with the laws of Illinois, but the laws of that 
state affirmatively invalidated the instrument under which 
Van Buskirk claimed. Clearly, then, the law of the dom- 
icile of Yan Buskirk, Green and Bates could not overconiie 
such registry and other positive laws of Illinois as were dis- 
tinctively coercive.^ 

" In the case at bar the attachment suits have not gone 
to judgment, and the assignees in insolvency have proceeded 
with due diligence as against these creditors, citizens of 
Massachusetts, who are seeking to evade the laws of their 
own state ; nor is there anything in the law or policy of 
New York opposed to the law or policy of Massachusetts 
in the premises." 

§ 172. Same. — The true ground of distinction is believed 
to be suggested in the words quoted above, that the prop- 
erty in dispute and claimed by both sides was " capable of 
an actual sil/usj and actually situated in Illinois," the state 
in which the first judicial proceedings were had. Hence, in 
Oreen v. V<m Bvskvrkj Illinois had jurisdiction of the res^ 
and its laws having operated upon the chattels, and given 
the attaching creditor the better title, the full faith and 
credit clause required that title to be respected in other 
states to the same extent as in Illinois. But in Cole v. Ounr 
ningha/m the res was a debt, which was not capable of an 
actual siius^ nor was it actually situated in New York, the 
state in which the first judicial proceedings were had. The 
owner of the debt being domiciled in Massachusetts, the dtus 
of the debt was in Massachusetts. That state had jurisdic- 
tion of the debt, and not New York.^ Hence, as New York 

1 Citing Hervey y. Rhode Island and Walworth v. Harris, 129 XL SL 
Locomotive Works, 93 U. a 664, 855. 

estate Tax on Foreign-held 
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had not jurisdiction over the debt, or property attached, it 
follows that the New York judicial proceedings were not 
entitled to any faith and credit in Massachusetts, and there- 
fore the decree of the Massachusetts court to the effect 
that the laws of Massachusetts governed the case, and 
that the assignee had a better title than the attaching cred- 
itor, did not violate the constitutional provision* The at- 
taching creditor obtained no valid lien upon the debt gar- 
nished, because it was situated in Massachusetts, outside the 
jurisdiction of the New York court. This seems to be the 
true ground of the decision, and the only one upon which it 
can be reconciled with numerous decisions of the same court, 
holding that want of jurisdiction is the only ground upon 
which the courts of one state can refuse to give full faith 
and credit, or the same force and effect, to the prior judicial 
proceedings in the courts of a sister state.* 

This view receives considerable support from the case 
of PecTc V. JennesSy 7 How. 612, in which the supreme court 
decided that the United States district court for New Hamp- 
shire, sitting in bankruptcy, had no jurisdiction over prop- 
erty previously attached in a state court of New Hampshire, 
and that the district court had no power to order the at- 
taching plaintiff to deliver the property to the assignee in 
bankruptcy or to account to him for its value. The judg^ 
ment of the New Hampshire state court refusing to recog- 
nize or give effect to this decree of the district court was 
therefore aflBrmed by the United States supreme court. The 
court of last resort treats this order of the district court as 
analogous to an injunction against the attaching plaintiff, 
restraining him from the prosecution of his attachment 
suit in the state court. In a unanimous opinion of the court, 
delivered by Mr. Justice Orier, the reasons are thus stated 
at page 625 : " Where the jurisdiction of a court and the 
right of a plaintiff to prosecute his suit in it have once at- 
tached, that right cannot be arrested or taken away by pro- 
Bonds, 15 Wall SOO, 820; Kirtland 808, 816; Peck v. JeimeBS, 7 How. 
V. Hotchkiss, 100 U. S. 491. 612, 624, 625. 

1 Cooper y. Reynolds, 10 Wall 
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ceedings in another oourt. These rales have their founda- 
tion not merely in comity but on necessity. For if one 
may enjoin, the other may retort by injunction, and thus the 
parties be without remedy ; being liable to a process for con- 
tempt in one, if they dare to proceed in the other. Neither 
can take property from the custody of the other by replevin 
or any other process, for this would produce a conflict ex- 
tremely embarrassing to the administration of justice. In 
the case of Kennedy v. The Earl of Caesilisy Lord Eldon at 
one time granted an injunction to restrain a party from pro- 
ceeding in a suit pending in the court of sessions of Scotland, 
which, on more mature reflectiou, he dissolved ; because it was 
admitted, if the court of chancery could in that way restrain 
proceedings in an independent foreign tribunal, the court 
of sessions might equally enjoin the parties from proceeding 
in chancery, and thus they would be unable to proceed in 
either court. The fact, therefore, that an injunction issues 
only to the parties before the court, and not to the court, is 
no evasion [avoidance] of the difSculties that are the neces- 
sary result of an attempt to exercise that power over a party 
who is a litigant in another and independent forum." ^ 

In Mead v. Merritt, 2 Paige (N. Y.), 402, a Connecticut 
executor brought a bill in chancery in New York to enjoin 
the defendants, Merritt and Peck, from commencing or 
prosecuting an action at law in Connecticut. The grounds 
of the bill were that since the testator's death the plaintiff 
had purchased a note against Peck; that Peck held a claim 
against the estate, but was insolvent, and had assigned his 
claim to Merritt in order to defeat the plaintiflf s set-oflf on 
the note ; that Merritt and Peck were about to institute 
suit against plaintiff and his sureties in Connecticut ; and 
that by the law of Connecticut, in which state the testator 
had his domicile at the time of his death, the plaintiff could 
not set off said note against the demand of Merritt and 
Peck. It was held by Chancellor Walworth that the court 

1 See, also, Mead v. Merritt, 2 Paige (N. Y.\ 402, 404 ; Harris t. PuUman, 
84 m. 20; Kittredge v. Emerson, 15 N. H. 227, 278-28a 
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had no power to enjoin the commencement or the prosecu- 
tion of such a suit in another state. In the opinion it is 
said at page 405: "The estate of the testator must be 
applied in satisfaction of his debts according to the laws of 
the state where he was domiciled, and where the property 
was situated. If those laws give it to the assignee of Peck, 
to the exclusion of the complainant's set-oflf, the latter has 
no right to have a different rule of equity applied to his 
case here." The property which would be affected by the 
decree sought was in the custody of the probate court of 
Connecticut, and was subject to the jurisdiction and laws 
of that state, and not to those of New York. As the laws 
of the state where the property was situated gave Peck's 
assignee a claim or title to the property free from the ex- 
ecutor's set-off, the executor could not, by going into another 
state, defeat or impair this claim or title by making it sub- 
ject to his set-off. 

§ 173, Same. — Again, the fundamental ground upon 
which a creditor may be enjoined from prosecuting an at- 
tachment suit pending in another state is that his claim or 
title to the property attached is inferior to that of the 
plaintiff in the equity suit. That the creditor is seeking to 
evade the insolvent laws of his own state is a circumstance 
that confers jurisdiction upon a court of equity ; but the 
mere fact that a person resorts to a court of another state 
in the hope of obtaining a more favorable decision than he 
could obtain at home does not authorize a court of the 
parties' common domicile to restrain the prosecution of his 
suit in the sister state, when the latter court has full juris- 
diction of the subject-matter and of the parties.* 

1 Carson v. Dunham, 149 Mass. 62 ; close a mortgage of land in South 

Town of Venice v. WoodruflF, 63 Carolina. In refusing to grant the 

N. Y. 462. The Massachusetts case injunction, the court by Mor- 

just cited was a bill in equity be- ton, C. J., says on page 56 : " Re- 

tween two citizens of that state, duced to its elements, the argument 

brought to have the defendant re- of the plaintiff is that we should 

strained from prosecuting a suit in interfere because there is danger 

a court of South Carolina to fore- that the supreme court of South 
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When the laws of the two states are inconsistent, the 
only question is, Which shall prevail? The local law of 
each state is binding upon its own courts, unless the higher 
law of the federal constitution otherwise requires or pro- 
vides. The higher law otherwise requires or provides 
whenever the laws of the state having jurisdiction of the 
property attached have operated upon the property and 
created a claim or title different from that created by the 
laws of the state in which the equity court sits. In such 
case the local laws of the latter state must be disregarded 
in its own courts, and full faith and credit (i. <?., the same 
force and effect) be given to the claim or title created 
under the laws of the other state that it has by law and 
usage at home. A decision by a court of the latter state 
that its own local law governs the case contravenes the full 
faith and credit clause and is erroneous, even when all the 
parties are citizens of that state.* A claim or title acquired 
to property by operation of law in the state where it is 
situated, and which state has jurisdiction over the prop- 
erty, must be respected and enforced in all other states.' 

The case of Lcmrence v. Batchdler^ 131 Mass. 504, at 
page 509, contains an intimation to the effect that a judg- 
ment of a sister state in favor of a Massachusetts creditor, 
based upon an attachment of credits of a Massachusetts 
insolvent debtor, is entitled to full faith and credit in Massa- 
chusetts, and prevents a Massachusetts assignee in insolv- 

CarolinawiU not rightly and justly tion of the suhject-matter and of 

decide the rights of the parties, the parties, upon the ground that 

We cannot yield to such an argu- the decisionof that court may differ 

ment without a violation of every from our own opinion, or from the 

principle of interstate comity. As decisions of other courts of equal 

we have said, the general rule of authority." 

comity is that the court first acquir- * Green v. Van Buskirk, 7 Wall 

ing jurisdiction shall retain it In 189; Crapo v. Kelly, 16 WalL 610; 

our judgment, it would be inde- Warner v. Jaffray, 96 N. Y. 248. 
fensible for the couiis of this com- ^Ibid. ; Walworth v. Harris, 129 

monwealth to restrain the prosecu- U. S. 855 ; Hervey v. Rhode Island 

tlon of a suit pending m the court Locomotive Works, 98 U. S. 664 
of a sister state, which has jurisdic- 
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ency from recovering the money collected on sach jadg- 
ment. This reason, however, was not made a ground of 
decision, and the case was decided upon other grounds. 
If the full faith and credit clause does not prevent an 
insolvent assignee from appropriating the insolvent's cred- 
its which have been attached in another state, by means of 
a bill in equity to enjoin the home creditor from prosecut- 
ing his attachment suit,^ it would seem to follow that the 
same clause does not prevent the assignee from appropri- 
ating the same credits, by means of an action at law against 
the same creditor after he has collected the money. For 
the form of the assignee's remedy is immaterial, and an ao- 
tion at law is no more open to this constitutional objection 
than is a bill in equity. If he can impeach the judicial 
proceedings of a sister state by means of a bill in equity, 
this clause does not prevent him from doing the same by 
means of an action at law. The form of remedy is a mere 
matter of practice, which each state may regulate for its 
own tribunals without violating this provision. It has ac- 
cordingly been held that this clause does not preclude the 
law courts of one state from impeaching a judgment for 
fraud which was obtained in a state where the impeach- 
ment could be only in an equity court.* 

I^or does the fact that the assignee's action at law is 
brought after judgment, while his bill in equity is brought 
before judgment in the other state, seem sufficient to change 
the result ; for the protection of the constitution extends to 
all " judicial proceedings," which term clearly includes at- 
tachments on mesne process as well as final judgments.* 

§ 174. Same — (2) Bnle with respect to lands and chat- 
tels, — The rule with respect to lands and chattels owned 
by an insolvent, and situated in a state other than that of 
his domicile, is believed to be different from the rule with 

1 Cunningham y. Butler, 143 Mass. Rogers t. Gwinn, 21 Iowa, 68; 

47 ; Cole v. Cunningham, 133 U. 8. Brown v. Parker. 28 Wis. 21. 

107. » Warner v. Jaffray, 96 N. Y. 24a 

»Dobson V, Pearce, 12 N. Y. 166; 
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respect to debts. Lands and chattels are capable of an act- 
ual sittcsy separate and distinct from the domicile of the 
owner, while debts have no such situs. The former are 
subject to the jurisdiction and laws of the state in which 
they are actually situated, wherever their owner may re- 
side, while debts are only subject to the jurisdiction and 
laws of the state of the creditor's domicile. 

As the state in which lands and chattels are actually sit- 
uated has jurisdiction over them, even when they belong 
to a non-resident, it follows that, if the laws of that state 
confer a right or title upon an attaching creditor, which is 
there recognized as superior to that of an assignee in in- 
solvency, the full faith and credit clause requires the same 
force and effect to be given to the attachment suit in other 
states, whatever the local law of the second state or the 
citizenship of the parties may be. 

These were the principles established by the supreme 
court of the United States in Green v. Vcm BvskirJcj 7 
Wall. 139, and acted upon by the court of appeals of New 
York in Warner v. Jaffray, 96 N. Y. 248. In the latter 
case a New York debtor made a general assignment for the 
benefit of creditors to the plaintiff. He owned chattels 
personal situated in Pennsylvania, which were afterwards 
attached by the defendants, who were New York credit- 
ors, before the assignment had been recorded in Pennsyl- 
vania. According to the law of Pennsylvania, the attach- 
ing creditors thereby obtained a valid lien, and their claim 
or title to the property attached was superior to that of 
the assignee. The court held unanimously, in an opinion 
by Earl, J., that it would not and could not enjoin the 
prosecution of the Pennsylvania action, because to do so 
would be to contravene the " full faith and credit '' clause 
of the national constitution. The property being situated 
in Pennsylvania was subject to the jurisdiction of that 
state ; and therefore the question of title must be deter- 
mined by its laws, not only in the courts of Pennsylvania, 
but also in the courts of all other states, including those of 
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. the parties' common domicile. The lien being valid in Penn- 
sylvania is valid elsewhere; and the New York creditors 
could not be punished as tort-feasors in New York for doing 
an act in Pennsylvania which was lawful where performed. 
The attachment suit, though it had not then ripened into a 
judgment, was a "judicial proceeding" within the meaning 
of the constitution, and was therefore entitled to "full 
faith and credit " in other states. 

In answer to the objection that the parties were citizens 
of New York and therefore bound by its laws, the court in 
Oreen v. Van BushirTc^ aupray says on page 151: 

"But the right under the constitution of the United 
States and the law of congress which Green invoked to his 
aid is not at all affected by the question of citizenship. 

" We cannot see why, if Illinois, in the spirit of en- 
lightened legislation, concedes to the citizens of other 
states equal privileges with her own in her foreign attach- 
ment laws, that the judgment against the personal estate 
located in her limits of a non-resident debtor, which a cit- 
izen of New York lawfully obtains there, should have a 
different effect given to it under the provisions of the con- 
stitution and the law of congress, because the debtor, against 
whose property it was recovered, happened also to be a 
citizen of New York." 

This was decided with respect to chattels personal (iron 
safes) ; but the same reasoning applies a fortiori to land. A 
decree of a state court enjoining a resident creditor from 
prosecuting a suit in another state wherein lands or chat- 
tels are attached necessarily decides that his claim or title 
is inferior to that of the plaintiff, or assignee in insolvency ; 
and if, as matter of law in the state of attachment, his 
claim or title is superior to that of the assignee, it fol- 
lows that the injunction fails to give the same effect to 
the attachment proceedings which they have by law and 
usage at home. If the court of attachment has jurisdic- 
tion of the property attached (and that it has in the case 
of chattels is settled by Oreen v. Van Bvshirky 8upra)j the 
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law of that state, and not the law of the parties' domicile, 
controls the decision in every state, inclading the state of 
their domicile. It is by the laws of that state alone that 
the constitution requires the question to be decided. For 
these reasons, it seems also that where an attachment of 
land is made in a state, whose laws give the attaching cred- 
itor the better title, a decree by a court of another state 
enjoining its prosecution contravenes the full faith and 
credit clause and is erroneous. 

It follows from the preceding principles that if, by the 
laws of the state in which the attachment of lands or chat- 
tels is made, the foreign assignee has a better title than the 
attaching creditor, the full faith and credit clause is not 
violated by a decree enjoining him from prosecuting his 
action at the instance of the assignee. For this constitu- 
tional provision does not require any greater effect to be 
given to judicial proceedings elsewhere than they have by 
law and usage at home.^ 

The constitutional power to enjoin the attaching creditor 
in such case is not confined to the courts of his own state, 
but exists also in the courts of the state in which the action 
at law is pending; and also perhaps in the courts of any 
state, or of the United States, which obtains jurisdiction of 
his person and has jurisdiction of such causes.* Whether 
or not a state court whose authority is invoked for such 
purpose will exercise this right is a different question, 
which depends upon local law, and is not controlled by fed- 
eral law.' 

§ 175. Local law of situs of property is binding upon 
the federal courts. — When the local law of the state in 
which goods or chattels are attached gives the attaching 
creditor a better title to the property than the insolvent 
assignee has, a federal court will not enjoin the prosecution 
of the attachment suit pending in a state court, even if the 

1 Public Works v. Columbia Col- * Proctor v. National Bank, 163 
lege, 17 Wall. 521. Mass. 22a 

2 Reynolds v. Adden, 186 U. a 84a 

14 
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creditor be a non-resident of that state. Thus, in a recent 
case in the supreme court, it appeared that a creditor re- 
siding in New Hampshire brought two suits in a Louisiana 
state court and atts^hed the goods there of his Massachu- 
setts insolvent debtor, and obtained judgment by default 
in one of them before the Massachusetts assignee inter- 
posed his claim to the goods. The assignee then brought 
a bill in equity in a Louisiana court, which was removed to 
the federal court, to enjoin the collection of this judgment, 
and to prevent the further prosecution of the second suit 
which had not gone to judgment. It was held that the 
attaching creditor was entitled to maintain his actions at 
law, and that the bill should be dismissed on the merits. 
The reasons assigned were, that the case was governed by 
the laws of Louisiana, and by those laws " such transfers 
by judicial operation are not binding upon the citizens and 
inhabitants of Louisiana, or of any other state, except the 
statQ in which the insolvent proceedings have taken place — 
at least until the legal assignee has reduced the property 
into possession or done what is equivalent thereto " " 

If, however, a federal court renders judgment for the 
plaintiff in an action at law, a court of equity of the state 
cannot enjoin its enforcement on the ground that it is con- 
trary to the state law.* 

1 Reynolds v. Adden, 186 U. a «M'Kiin v. Voorhies, 7 Cranch. 

848, 854» citing Olivier v. Townea, 2 279 ; Town of Venice v. Woodruff, 

Martin (N. &.), 98; Tyree v. Sands, 62 N. Y. 46a 
24 La. Ann. 868, and Lichtenstein 
V. GiUett^ 87 La. Ann. 522. 
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PAKT I. 



JUDGMENl^ IN PERSONAIC 



PAKT II. 

JUDGMENTS QUASI IN REM BT ATTACHMENT. 

§176. Subject^ how diyided.— The subject of "Judg- 
ments by Default against If on-residents " will be consid- 
ered under the two heads above stated. This chapter treats 
of Part I. Judgments in Personam; and the following chap- 
ter treats of Part II. Judgments Qium in rem by Attach- 
ment. 

PART I. 

JUI>GM£NT8 IN PERSONAM. 

§ 177. Preliminary— ^^Forelgn Judgments"— Relations 
of courts. — The term "foreign judgment," as generally 
used, includes not only a judgment rendered in a foreign 
country, but also a judgment rendered in a sister state of 
the Union. The chief practical diflFerence between the two 
kinds of judgment is that the latter is entitled to " full faith 
and credit " under the constitution of the United States, 
while the former is not entitled to such faith and credit. 
The supreme court of the United States has jurisdiction to 
review a judgment of a state court if it fails to give due 
effect to a judgment of a sister state ; but not if it fails to 
give due effect to a judgment of a foreign country, unless 
such judgment is protected by treaty with the United States.^ 

iRoth V. Ehman, 107 U. a 819. 
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The federal courts in their relations to the state courts are 
not foreign tribunals ; but they are tribunals of a different 
sovereignty, exercising a distinct and independent jurisdic- 
tion, and are bound to give to the judgments of the state 
courts only the same faith and credit which the courts of 
another state are bound to give to them.^ And this is true 
even when the federal court sits in the state where the 
judgment in question was rendered.* 

§ 178. Effect of judgment upon voluntary default.— 
A judgment rendered upon the voluntary default of the 
non-resident defendant, i. d., after personal service of pro- 
cess upon him within the territorial limits of the state or 
country by a duly authorized officer of the court, or after 
his voluntary appearance in the action, is binding upon him 
in personam^ and will be recognized and enforced in the 
federal courts and in the courts of other states. For in 
such case the defendant has had a '' day in court," a fair 
opportunity to present his defense, and if he fails to do so 
it is his own fault, and there is, therefore, nothing revolting 
to one^s sense of justice in holding the judgment conclusive 
of the matter adjudicated. The court thereby acquires 
jurisdiction over the defendant's person, and it is therefore 
authorized to render any judgment which is allowed by the 
law of its organization and which is responsive to the issues 
raised by the pleadings.* 

§ 179. Judgment not responsive to pleadings^ upon vol- 
untary default. — In Reynolds v. Stockton^ 140 U. S. 254, 
affirming the same case reported in 43 N. J. Eq. 211, it was 
held that a New York judgment rendered against a receiver 
of an insolvent insurance company, who appeared and filed 
an answer to the complaint, but took no subsequent part 
in the litigation, which judgment was not responsive to the 

« Pennoyer V. NeflP, 05 U. & 714, Bellows v. Ingham, 2 Vt 675; 

782, 78a Cleaves v. Lord, 48 Me. 290 ; Harbin 

«Hartv. Sansonn, 110 U. a 161, v. Chiles, 20 Ma 814; Reynolds v. 

155, 150. Stockton, 140 U. S. 254; Lafayette 

^Hazard v. Wason, 152 Mass. 268; Lia Ca v. French, 18 How. 404 
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pleadings, was not entitled to any force or effect in the 
courts of other states, and would not support an action 
thereon in New Jersey. The facts were briefly these: 
Eeynolds and others, as policy-holders in a New York 
company, whose liabilities had been assumed by the insolv- 
ent company, of which Stockton was the second receiver, 
brought a suit in New York against the superintendent of 
the insurance department of the state of New York, against 
the insolvent company and its first receiver, Parker, for 
the purpose of subjecting to the payment of the plaintiflTs 
claims a trust fund of about $100,000 in securities, which had 
been deposited with the superintendent of the insurance 
department by the New York company for the protection 
of its policy-holders. The first receiver, Parker, appeared 
in this suit and filed an answer, but took no further part in 
the proceedings. The New York court subsequently ren- 
dered judgment against Parker, as receiver, in the sum of 
$1,010,496, and it was upon this judgment that the action 
was brought in New Jersey against the second receiver, 
Stockton. The various courts of New Jersey held that the 
New York judgment was not entitled to " full faith and 
credit " or force and effect, and rendered judgment for the 
defendant, which judgment was afl^rmed by the supreme 
court of the United States on the ground that it was not 
responsive to the issue presented by the pleadings, and 
therefore was not a proper exercise of jurisdiction. 

Mr. Justice Brewer, in delivering the unanimous opinion 
of the supreme court, says on pages 264, 265 : " The first 
and obvious reason (for aflSrmance) is that the judgment of 
the supreme court of New York was not responsive to the 
issues presented. The section of the federal constitution 
which is invoked by plaintiffs is section 1 of article IV, 
which provides that ' full faith and credit shall be given in 
each state to the public acts, records and judicial proceed- 
ings of every other state.' . . . The requirements of 
that section are fulfilled when a judgment rendered in a 
court of one state, which has jurisdiction of the subject 



Digitized by 



Google 



§ 179.] JUDGMENTS IN PEKtiONAM. 215 

matter and of the person, and which is substantially respon- 
sive to the issues presented by the pleadings, or is rendered 
under such circumstances that it is apparent that the de- 
feated party was in fact heard on the matter determined, 
is recognized and enforced in the courts of another state. 
. . . It has been adjudged that the constitutional pro- 
vision does not make a judgment rendered in one state a 
judgment in another state upon which execution or other 
process may issue ; that it does not forbid inquiry in the 
courts of the state to which the judgment is presented, as 
to the jurisdiction of the court in which it was rendered 
over the person, or in respect to the subject-matter, or, if 
rendered in a proceeding in rerrij its jurisdiction of the res. 
Without referring to the many cases in which this constitu- 
tional provision has been before this court, it is enough to 
notice the case of Thompaon v. Whitmany 18 Wall. 457. 
The view developed in the opinion in that case, as well as 
in prior opinions cited therein, paves the way for inquiry 
into the question here presented. If the fact of a judgment 
rendered in a court of one state does not preclude inquiry in 
the courts of another, as to the jurisdiction of the court 
rendering the judgment over the person or the subject- 
matter, it certainly also does not preclude inquiry as to 
whether the judgment so rendered was so far responsive to 
the issues tendered by the pleadings as to be a proper ex- 
ercise of jurisdiction on the part of the court rendering it. 
Take an extreme case: Given a court of general jurisdiction 
over actions in ejectment as well as those in replevin ; a 
complaint in replevin for the possession of certain specific 
property, personal service upon the defendant, appearance 
and answer denying title; could (there being no subsequent 
appearance of the defendant and no amendment of the 
complaint) a judgment thereafter rendered in such action 
for the recovery of the possession of certain real estate be 
upheld? Surely not; even in the courts of the same state. 
If not these, the constitutional provision quoted gives no 
greater force to the same record in another state." 
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§ 180. Amending record after defendant's withdrawal. 

In the case of Reynolds v. Stockton^ ubi mpra, the supreme 
court of New York had not been asked to allow an amend- 
ment and none had been made in the pleadings. The su- 
preme court of the United States, therefore, was not called 
upon to decide what would have been the effect of the 
judgment if an amendment had been allowed, after the de- 
fendant's withdrawal, presenting an issue which would have 
authorized the judgment. The case of Hall v. WilUamSy 6 
Pick. (Mass.) 232; S. C,j 1 Fairfield (Me.), 278, presents one 
phase of this question. There the plaintiff recovered a 
judgment in Georgia against two partners, Williams and 
Fiske. Williams was personally served with process and 
appeared, but Fiske was not served and did not appear. 
The plaintiff then brought an action on this Georgia judg- 
ment in Massachusetts. In this second suit both defend- 
ants were served with process, and defended on the ground 
that the Georgia judgment was void. The Massachusetts 
court held that the Georgia judgment was void for want 
of service as against Fiske, and, as it was an entire judg- 
ment, its nullity as to one defendant rendered it void as 
to both defendants, and therefore gave judgment for both 
defendants. After this decision, the Georgia court, on mo- 
tion of the plaintiff, allowed an amendment of its record 
by striking out Fiske as a defendant and by entering up 
judgment nunc pro tunc against Williams alone. This 
amendment was allowed upon notice to WiUiams' attor- 
ney, but several years after Williams himself had left 
Georgia without intending to return. The plaintiff then 
sued Williams in Maine upon this amended judgment, and 
the Maine court held that such judgment was entitled to 
full faith and credit, and would support an action in its 
courts. 1 Fairf. 278. 

§ 181. Amendment of Judgment on motion after term 
of rendition. — In the same case just cited of HaU v. WiU- 
iams^ 1 Fairf. (Me.) 278. it was further held that the fact 
that the Georgia court allowed the amendment to be made 
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on motion after the term at which the original judgment 
had been rendered was not so irregular as to disentitle its 
judgment to full faith and credit in other states ; because 
the error was caused, not directly by the court, but by the 
clerk or other officer of the court. In the court's opinion, 
Parris, J., says on pages 290, 291 : 

" Wherever the error is in the court, as a matter of judg- 
ment or express direction, it cannot be amended on motion ; 
the law has pointed out another course, and that must be 
pursued. But whenever the judgment is erroneously en- 
tered up by the mistake of the clerk or other officers of the 
court, it seems to be well settled by the enlightened judi- 
ciary of New York, that it can be corrected on motion, if 
there be anything on the record by which the amendment 
can be made. There was no difficulty on this point in the 
case before us. The whole process shows that the judg- 
ment should have been against Williams only." 

§ 182. InTolnntary default of non-resident defendant. 
A judgment against a non-resident defendant upon his in- 
voluntary default, i. «., without personal service of process 
upon him, or his appearance in the action, stands upon a 
very different footing from that of a judgment rendered 
upon his voluntary default. The diflference between these 
two kinds of judgments by default is fundamental ; and the 
failure to recognize this diflference has led to much confu-- 
sion of thought and injustice to non-resident defendants. 
In the case of a voluntary default, the defendant has had 
his day in court and an opportunity to present his defense ; 
while the contrary is true in the case of an involuntary de- 
fault. 

§ 183. Substituted service of process — Publication. — 
Many of the states have statutes purporting to authorize 
judgment to be rendered against non-resident defendants 
without personal service of process upon them within the 
state of process, and without a voluntary appearance by 
the defendant in the action. Generally the mode of service 
prescribed is by publication in a newspaper; followed in 
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some states by personal service upon the non-resident de- 
fendant in his own state. The statutes also generally allow 
an attachment of the defendant's property, when he is a 
non-resident. Before the decision of Pennoyer v, Neff^ 95 
XJ. S. 714, judgments rendered in accordance with such state 
statutes were generally deemed to be valid and binding m 
personam in the local state courts against non-resident de- 
fendants.^ 

These cases, however, have been overruled, and the set- 
tled doctrine now is that a judgment on a money demand 
against a non-resident defendant upon publication or any 
other form of substituted service short of personal service 
of process within the state, or a voluntary appearance by 
the defendant in the action, is null and void in personam; 
that such state process is contrary to " due process of law " 
and the fourteenth amendment ; and that no action can be 
maintained upon such a judgment in any court, not even in 
the local state courts ; nor will it constitute a ground of de- 
fense in any court by way of set-off.' 

§ 184. Leading case of Pennoyer v. Neff^ 95 U. S. 714.— 
The leading case on this subject is Pennoyer v. Neff. The 
opinion of the court, delivered by Mr. Justice Field, contains 
an elaborate and convincing discussion of the whole subject. 
Briefly stated, the material facts of that case and the rea- 
sons assigned by the court were as follows : Judgment was 

1 Graves v. Cushman, 181 Mass. Dearborn, 68 N. H. 864 (expressly 

859 ; Jarvis v. Barrett, 14 Wi& 691 ; OTerruling Kendrick v. EimbaU, 83 

Kendrick v. KimbaU, 83 N. H. 482 ; N. H. 482) ; Eastman y. Wadleigb, 

Granger v. Clark, 22 Me. 12a 65 Me. 251 ; Easterly v. Goodwin, 

» Pennoyer v. Neff, 95 U. a 714; 85 CJonn. 278, 277; Hakes v. Shupe, 

St Clair v. Cox, 106 U. a 850; 27 Iowa, 465; Mitchell v. Gray, 18 

Freeman v. Alderson, 119 U. a 185 ; Ind. 128 ; Smith y. McCutchen, 88 

Eliot y. McCormick, 144 Mass. 10, Ma 415; Abbott y. Sheppard, 44 

and Needbam y. Thayer, 147 Mas& Ma 278; Miller y. Duggan, 86 

586 (virtually oyerruling Graves y. N. J. Lb 21 ; Pauling y. Bird, 18 

Cushman, 181 Mass. 859; McCor- John& (N. T.) 192; Oakley y. As- 

mick y. Fiske, 188 Mass. 879; Cook pinwall, 4 N. Y. 614; Maxwell y. 

y. Darling, 18 Pick. 898 ; Fineran y. Stewart^ 22 WaU. 77. 
Leonard, 7 Allen, 54); Fiaatman y. 
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recovered in the state court of Oregon against Neflf by one 
Mitchell, who had a money demand against Ncff for services 
as an attorney. This judgment was rendered upon default, 
without any personal service of process upon Neflf (who w^as 
a non-resident), without any voluntary appearance by Neff, 
and without a levy of a writ of attachment upon his land 
at the commencement of the action. The requirements of 
the Oregon statutes relating to publication of notice in a 
newspaper, and the plaintiff's affidavit stating that the de- 
fendant NeS was a non-resident ; that his place of residence 
was unknown to the plaintiff; that he could not be found 
within the state ; that plaintiff had a just cause of action 
against defendant for a money demand on account; that 
the court had jurisdiction of such action, and that the de- 
fendant had property in the county, — were all strictly com- 
plied with. After judgment in favor of Mitchell for less 
than $300, the land of Neff, of the alleged value of $15,000, 
was seized on execution and sold to Pennoyer, who received 
a sheriff's deed, and entered into possession of the whole 
tract. 

Neff, being a non-resident of Oregon, then brought this 
present action against Pennoyer in the United States cir- 
cuit court for the district of Oregon to recover possession 
of the land. Neff's title to the land was good, unless it had 
been divested by the proceedings in the case of Mitchell v. 
N^. The whole case, therefore, turned upon the validity 
or invalidity of the judgment in that case. If that judg- 
ment were valid, the plaintiff could not recover. It it were 
. void, it constituted no defense. The court held that said 
judgment was void, and the plaintiff Neff was entitled to 
recover the land, for the following reasons: 

1. Because no state can exercise direct jurisdiction and 
authority over persons or property outside cf its territorial 
limits; and publication of notice within the state is not 
sufficient to compel a non-resident's appearance in the ac- 
tion, or to confer jurisdiction upon the court over his per- 
son in a proceeding of this character. The judgment in 
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Mitchell V. Neff^ having been rendered without jurisdiction, 
was therefore entitled to no faith or credit, or force and 
effect, in the courts of another sovereignty. It was merely 
an attempt to give an extraterritorial operation to the 
laws of Oregon and to enforce an extraterritorial jurisdic- 
tion by its tribunals. 

2. Because the process provided by the statutes of Ore- 
gon, which purported to allow a valid judgment in per- 
aonam to be rendered upon these facts, was contrary to due 
process of law, unconstitutional and void ; and that since 
the adoption of the fourteenth amendment to the federal 
constitution the validity of such judgments could be di- 
rectly questioned, and their enforcement in the state re- 
sisted, on the ground that proceedings in a court of justice 
to determine the personal rights and obligations of parties 
over whom the court has no jurisdiction do not constitute 
due process of law. 

3. That the judgment in MitcJidl v. J^ef was not binding 
in rem upon the land, because it was not brought under the 
control of the court by seizure or some equivalent act at 
the commencement of the proceedings, but merely after 
judgment on execution. 

4. That this is the only doctrine consistent with proper 
protection to citizens of other states. 

" If, without personal service, judgments in personam^ 
obtained ex parte against non-residents and absent parties 
upon mere publication of process, which in the great ma- 
jority of cases would never be seen by the parties interested, 
could be upheld and enforced, they would be the constant 
instruments of fraud and oppression. Judgments for all 
sorts of claims upon contracts and for torts, real or pre- 
tended, would be thus obtained, under which property 
would be seized, when the evidence of the transactions upon 
which they were founded, if they ever had any existence, 
had perished." * 

1 Per Mr. Justice Field, for the courts in Pennoyer v; Neff, 95 U. & 714, 
728. 
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§ 185. Pennoyer y. NeflT, 95 U. 8. 714^ Is binding npon 
state courts. — The second reason assigned above for the 
judgment in Penn-oyer v. Neff is a construction placed upon 
a provision of the constitution of the United States by the 
supreme court, and is therefore binding upon all state courts 
as well as upon the lower federal courts, and it has been 
followed in many of the states.* Mr. Chief Justice Morton 
says in the case first cited above : " As the question before 
us depends upon the construction of a provision of the fed- 
eral constitution,' our decision, if against the exemption or 
privilege claimed under that provision, would be subject to 
be re-examined by the supreme court of the United States 
upon a writ of error. Upon such a question the decision 
of that court is authoritative and binding upon all state 
Judges." Pages 11, 12. 

§ 186. Foreign corporations as defendants.— ^^ The doc- 
trine of that case {Pennoyer v. Neff^ supra) applies in all 
its force to personal judgments of state courts against for- 
eign corporations. The courts rendering them must have 
acquired jurisdiction over the party by personal service or 
voluntary appearance, whether the party be a corporation 
or a natural person. There is only this difference : a cor- 
poration, being an artificial being, can act only through 
agents, and only through them can be reached, and process 
must, therefore, be served upon them." * 

§ 187. Such judgment no defense as set-off.— A judg- 
ment obtained against a non-resident defendant or foreign 
corporation without personal service or voluntary appear- 
ance is no defense by way of set-off to an action against 
the original plaintiff. St. Clair v. Cox^ 106 U. S. 360, was 
an action in the United States circuit court for Michigan, 
on two promissory notes, each for $2,500, made by the de- 
fendant and payable to the order of the Winthrop Mining 
Company, through which company the plaintiff claimed. 

1 Eliot y. McCk>riiiiGk, 144 Masa >Per Mr. Justice Field, for the 
10 ; York v. Texas, 78 Texas, 651 ; court» in St Clair v. Cox, 106 U. a 
Eastman y. Dearborn, 63 N. H. 864 850,85a 
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The defense was that that company was indebted to the 
defendant in the sum of $10,000, on a judgment recovered 
by him against it ; and that the plaintiff took the notes 
after their maturity and dishonor, and after he had notice 
of the defenses to them. The judgment relied upon in set- 
off was rendered by default in a state court of Michigan in 
an action commenced by attachment of property. The 
oflBcer who served the writ returned that by virtue of it 
he had seized and attached certain specified personal prop- 
erty of the defendant, and had also served a copy of the 
writ, with a copy of the inventory of the property attached, 
on the defendant, " by delivering the same to Henry J. 
Colwell, Esq., agent of the said Winthrop Mining Company, 
personally, in said county." It did not appear anywhere 
in the record offered in evidence that the Winthrop Mining 
Company (which was a foreign corporation) was engaged 
in business in Michigan ; and for this reason the supreme 
court held that the state court had acquired no jurisdiction 
in personam over that company; that its judgment was en- 
titled to no faith and credit, or force and effect, in the 
federal courts, sitting even within the same state ; and that 
therefore the judgment was no defense to this action. 

§ 188. Domestic judgments of state courts — Collateral 
Impeaclimeiit of. — The same rule prevails in the case of a 
domestic judgment. If rendered without personal service 
of process or voluntary appearance, it is void in personam 
against a non-resident defendant, and he may impeach it 
collaterally in the courts of the same sovereignty. If there 
is an attachment of property, the suit is substantially a pro- 
ceeding in rem^ and the judgment can have no effect except 
upon the property attached. It cannot be made the foundar 
tion of an action in personam. 

The case of Eastman v. Dearborn^ 63 K H. 364, contains 
a well considered opinion. The suit was to recover a bal- 
ance due upon a judgment recovered in the same state be- 
tween the same parties. In the first action the defendant's 
horse was seized at the commencement of the proceedings 
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and sold, and the proceeds applied in part satisfaction of 
the judgment, which was rendered against the defendant 
(a non-resident) upon publication merely, without personal 
service of process, or his voluntary appearance. Ileld^ 
that plaintiff could not maintain his action upon said judg- 
ment, because it was void vn, personam. Mr. Justice Allen, 
in delivering the unanimous opinion of the court, stated 
the doctrine clearly, concisely and forcibly : " No court has 
jurisdiction beyond the state which created it, and cannot 
effectively send its process for execution beyond the limits 
of the state, and an order of notice by publication made 
within the state cannot be more effective than a summons 
or other process sent out of the state. The natural and 
just right, universally recognized, which every person has of 
appearing and answering to an action, before he shall, by a 
judgment, be deprived of liberty or property, is not met 
or sustained by process sent abroad for service, nor by a 
newspaper notice, which may or may not reach the party, 
and no jurisdiction of the person is acquired by notice of 
that kind. Judgments may be valid for some purposes and 
void for other purposes. That a judgment be valid against 
all parties and for all purposes, the court in which it is ren- 
dered must have jurisdiction of the subject-matter of the 
suit, and of the person or persons against whom it is ren- 
dered. Sioite V. Richmond^ 26 K H. 232. By the attach- 
ment of the defendant's property within the state in the 
former suit, jurisdiction of the property was acquired, and 
the judgment rendered without other notice to the defend- 
ant than the statutory one by publication, and without his 
appearance to the action, was valid for the purpose of appro- 
priating the attached property to the payment of the debt 
and for no other purpose. No jurisdiction of the defend- 
ant's person having been acquired by the proceedings, the 
judgment is void as a personal one against the defendant 
beyond its effect upon the property taken, and cannot be 
made the foundation of another suit to collect the unsatis- 
fied part. [Citing seven cases.] The principle is recog- 
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nized and adopted in the fourteenth amendment to the 
constitution of the United State, which declares that ' no 
state shall deprive any person of life, liberty or property 
without due process of law.' Notice of a suit to a non- 
resident debtor by publication as a substitute for personal 
service within the state cannot be due process of law, and 
a judgment rendered upon such notice, without appearance 
of the defendant, in a suit brought to determine the private 
rights and obligations of the parties, can have no validity." ' 

Needhmn v. *Th^yer^ 147 Mass. 536, was also an action 
upon a domestic judgment, which had been obtained against 
a non-resident defendant by involuntary default. The 
plaintiff argued that a domestic judgment could not be col- 
laterally impeached by plea and proof in a suit brought 
upon it, because the only proper remedy was a writ of 
error.^ But the court held that as the judgment is void 
for want of jurisdiction, " the non-resident defendant can- 
not be deprived of his right to show by plea and proof, if 
such suit is brought, that the judgment is void, without an 
abridgment of his privileges and immunities, to protect 
which was the object of the fourteenth article of amend* 
ment. To compel him to resort to our courts by a writ of 
error, in which he must file a bond if he would obtain a 
stay of execution, is to impose a burden upon him, and thus 
to abridge his privileges and immunities. It has been held 
in many cases that a domestic judgment cannot be im- 
peached by plea and proof in a suit brought upon it, because 
the proper remedy is a writ of error. HendHck v. Whitte- 
7nore^ 105 Mass. 23, and cases cited. But while a state may 
make laws binding its own citizens, requiring them to resort 
to a writ of error, it cannot so bind citizens of other states." 
Per Morton, C. J., page 638. 

A non-resident defendant who has had such a judgment 
rendered against him is not, however, obliged to wait until 
he is sued upon the judgment to assert his right and to es- 

iSee, also, Mmer v. Duggan, 86 ^McConnick y. Fiske^ 188 Mass. 
N. J. L. 2t 879. 
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tablish the invalidity of the jadgment. He may immedi- 
ately bring a writ of error and obtain its reversal, or he may 
resort to any other mode of direct impeachment allowed 
by the laws of the state of process.^ In New York a non- 
resident defendant who has not been personally served with 
process, and against whom a jadgment has been rendered 
upon the unauthorized appearance of an attorney, may have 
the judgment set aside on motion,' although a resident de- 
fendant cannot do so.' 

§189. Constitntlonal and Interstate jarlsdlctlon. — It 
follows from the cases cited in the preceding sections, and 
•especially from Pennoyer v. Neffy that there exists what 
may be termed a constitutional jurisdiction and an inter- 
state jurisdiction, which are superior to state jurisdiction. 
The former is based upon the constitution of the United 
States, and the latter upon the unsurrendered powers of 
the states. When constitutional jurisdiction clashes with 
state jurisdiction, the latter must be disregarded, even in 
the local state courts. To illustrate : In Pennoyer v. Neff^ 
■and in Needham v. Thayer^ the state court had jurisdiction 
of the original suit, according to the constitution and laws 
of the state of process ; but according to the constitution of 
the United States, the state court had not jurisdiction, and 
the latter controls the former, even in the state courts. 

So, likewise, in the case of interstate jurisdiction. Long 
before the adoption of the fourteenth amendment to the 
national constitution (in 1866), it was settled law that the 
states retained their power to refuse to enforce a judgment 
of another state, which had been rendered without inter- 
state jurisdiction, though according to the law of the state 
of its rendition, and notwithstanding the " full faith and 
oredit " clause of the constitution.* 

1 Eliot y. McCk>nnick, 144 Masa < Moulin y. Ins. Ca, 24 N. J. Lu 

la 223; lyArcy y. Ketchum, 11 How. 

s Vilas y. PlattBburgh R'y, 128 165; BisseU y.Brigg8»9 Mass. 46a 

N. Y. 440. It is a distressing commentary upon 

* Denton y.Noyes, 6 Johns. (N.Y.) the difference between mine and 

^97. thine, that upon the same identical 
15 
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§ 190. Statutes aathorlzing substituted service must 
be strictly pursued. — Service of process upon a non-resi- 
dent defendant by publication, or by personal service in an- 
other state, or by service at his last abode in the state of 
process, or upon a member of his family, are all in deroga- 
tion of the common law ; and therefore the mode prescribed 
by statute must be strictly pursued. " Every principle of 
justice exacts a strict and literal compliance with the stat- 
utory provision." ^ 

^^No theoretical unity of husband and wife can make 
service upon one equivalent to service upon the other. Per- 
sonal citation to the defendant, or his voluntary appearance, 
is the essential preliminary to a purely personal judgment." ' 

§ 191. Special appearance to object to insufflcient serv- 
ice of process. — In the absence of a statute, the role gen- 
erally recognized is that a non-resident defendant, upon 
whom insufficient service of process has been made, may 
enter a special appear<ance to object to the court's jurisdic- 
tion, and that this will not constitute a waiver of his ob- 
jection, nor confer jurisdiction over his person.* But a 
state may abolish this rule by statute, and make a special 



state of law and fact, a domestic 
judgment was formerly held valid, 
and a judgment of a sister state was 
held void, for want of jurisdiction. 
Thus, in states A. and B., both al- 
lowing jurisdiction to be acquired 
over the person of a non-resident 
defendant by publication, a judg- 
ment so rendered in A. was held 
valid and enforceable in A., but void 
and unenforceable in B.« for want 
of jurisdiction ; and a judgment so 
rendered in state & was deemed 
valid and enforceable in B,, but void 
and unenforceable in A., for want 
of jurisdiction. The fourteenth 
amendment^ however, has remedied 
this evil, at least in the case of non- 
iQsident defendants, and a Judg- 



ment in peraonam so rendered is 
now void in all states,— in the state 
where rendered as well as in other 
states,— and also in the federal 
courts. Elsasser v. Haines, 52 N. J. 
Law, 10, 15. 

1 Galpin v. Page, 18 WaD. 850, 
869; Earle V. McVeigh, 91 U. a 608 
Settlemier v. Sullivan, 97 U. a 444 
Wilbur V. Ripley, 124 Masa 468 
Thayer v. Tyler, 10 Gray, 164; Mo- 
Minn V. Whelan, 27 C5al. 800. 

3 Per Mr. Justice Field, for the 
court, in Settlemier v. Sullivan, 97 
U. a 444, 447; Kilbourn v. Wood- 
worth, 6 Johns. (N. Y.) 87. 

» Harkness v. Hyde, 98 XJ. a 476 ; 
Walling V. Beers, 120 Masa 548; 
Weil V. Lowenthal, 10 Iowa, 675i , 
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appearance equivalent to a general appearance, and binding 
as such upon non-resident defendants as well as upon resi- 
dent defendants.^ 

§ 192. Joint-debtor acts.— <^ In most of the states legis- 
lative acts have been passed^ called joint-debtor acts, which, 
as a substitute for outlawry, provide that if process be 
issued against several joint debtors or partners, and served 
on one or more of them, and if the others cannot be found, 
the plaintiff may proceed against those served, and, if suc- 
cessful, have judgment against all. Yarious effects and 
consequences are attributed to such judgments in the states 
in which they are rendered. They are generally held to 
bind the common property of the joint debtors as well as 
the separate property of those served with process, when 
such property is situated in the state, but not the separate 
property of those not served; ' and, whilst they are bind- 
ing personally on the former, they are regarded as either 
not personally binding at all, or only jprim^ facie binding 
on the latter." * 

A state legislature is not restrained by any clause of the 
national constitution from enacting that judgments in its 
courts against joint defendants, one of whom is not duly 
served with process, shall be valid as to those who are so 
served or Avho voluntarily appear.* 

The legal effect of a judgment rendered in one state, 
when sued upon in another state, is to be determined by the 
law of the former state ; and if, according to that law, the 
judgment is valid against a partner served with process, 
and invalid against another partner not served with pro- 
cess, it should be given the same effect in the courts sitting 
in the latter state, whatever the local law may be.' If, by 
the law of the second state, the judgment sued upon is in- 

lYork V. Texas, 187 U. a 16; « Hanley v. Donoghue^ 116 U. & 

post, § 209, and cases cited 1, 8, and cases cited 

«Sugg V. Thornton, 132 TJ. S, 524 » Mason ▼. Eldred, 6 WalL 281 ; 

s Per Mr. Justice Bradley, for the Benaud v. Abbots 116 U. S. 277. 
court, in Hall v. Lanning, 91 U. S> 
160, 168. 
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valid, the court must, nevertheless, disregard its own local 
law, and hold it valid against the defendant who was served 
in the first action. This is the only way in which the court 
can give due effect to the judgment of the sister state, and 
it is required by the " full faith and credit " clause of the 
federal constitution.^ In reversing the judgment of the state 
court in the case just cited {Rtmavd v. AbboU)y the United 
States supreme court says, by Mr. Justice Matthews, on 
page 288 : ^' The principle which protects a person against 
the operation of judicial proceedings to which he is not a 
party is one of universal jurisprudence, because it is the 
dictate of common justice. . • . But the rule that ex- 
onerates a defendant actually served with process from the 
obligation of a judgment, because rendered also against 
another who has not been served, and therefore is not 
bound, is purely technical; and when by the local law, ac- 
cording to which such a judgment has been rendered, a dif- 
ferent rule has been established, which enforces the per- 
sonal obligation of the defendant who has been served, or 
who has appeared in the action, the act of congress requires 
that the same effect shall be given to it in every other state 
in which it may be sued on, whatever may be the rule that 
there prevails in respect to its domestic judgments." 

§ 193. Judgment void in personam in other states 
against joint debtor not served. — Even before the adop- 
tion of the fourteenth amendment, such state judgment 
against a non-resident joint debtor or partner was void 
in personam in the courts of other states and in the fed- 
eral courts on principles of international law.* D^Arcy v. 
Ketchum^ 11 Howard, 165 (1850), is a leading case on this 
point. That action was commenced in a federal court sit- 
ting in Louisiana, and was a suit on a judgment recovered 
in a state court of Kew York against the defendant here 
and his partner. A., under a statute of New York, which 
declared that where joint debtors are sued and one is 

iBenaodv. Abbots 116 U. a 277. > HaU v. Lanxiixig^ 91 U.& 100^168^ 
168L 
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brought into court on process, if judgment shall pass fop 
the plaintiff, he shall have judgment against both. A. was 
brought into court on process in New York, but this de- 
fendant was not, nor did he voluntarily appear. Tt appeared 
that, according to the New York decisions, a second action 
could be maintained upon such a judgment in the courts of 
New York against the non-resident partner, and therefore 
the plaintiff contended that, under the "full faith and 
credit " clause of the national constitution, he was entitled 
to maintain this action in the United States circuit court 
for the district of Louisiana. But the supreme court held 
otherwise, and, in a unanimous opinion delivered by Mr. 
Justice Catron, says, on page 176 : 

" The international law, as it existed among the states 
in 1790, was that a judgment rendered in one state, assum- 
ing to bind the person of a citizen of another, was void 
within the foreign state when the defendant had not been 
served with process or voluntarily made defense, because 
neither the legislative jurisdiction nor that of courts of jus- 
tice had binding force." 

In the state courts the rule is the same.^ 

§ 194. Entering appearance for non-resident partner. 
In Phelps V. Brewer^ supra^ the supreme judicial court of 
Massachusetts held, also, in a suit upon a Connecticut judg- 
ment, that one partner has no implied power to enter an 
appearance in an action, except for the partnership, and 
cannot by such appearance bind a non-resident partner, 
personally and individually.* 

After the dissolution of the partnership, it is clear that 
the resident partner has no implied authority to bind the 
non-resident by entering an appearance, even if the action 
is on a cause of action which arose during the partnership ; 
for " appearance to a suit is a very different thing from 
those ordinary acts which appertain to a general settlement 

1 Phelps v. Brewer, 9 Cush. 890 ; 2 See, also. Haslet v. Street 2 Mo- 
Kane V. Cook, 8 CaL 449. CJord (8. G), 810. 
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of business, such as receipt and payment of money, gi^ng 
acquittances, and the like." ^ 

§ 195. Allegation and proof of foreign law. — It is often 
Important for a plaintiff, who sues in one state upon a judg- 
ment of a sister state against joint debtors, only one of 
whom was legally brought into court in the first action, to 
allege and prove the effect of such judgment in the state of 
its rendition. In most states it is held, if the judgment is 
entire and unqualified, that as it is void for want of juris- 
diction over the defendant not legally brought into court, 
it is void as against both defendants, unless it be alleged 
and proved as a fact that, according to the law of the former 
state, the judgment is valid as against the defendant legally 
served with process ; for in most state courts the law of an- 
other state is regarded as a matter of fact and not of law.' 

Accordingly it was decided in Kna^pp v. AbeUy 10 Allen, 
485, that an action on a New York judgment against two 
joint debtors, only one of whom was served with process, 
could not be maintained in Massachusetts, even against the 
one served with process, without proof that by the laws of 
Kew York a valid judgment could be rendered there against 
him alone.' 

In the federal courts, however, and in some of the state 
courts, such allegation and proof are not important to the 
plaintiff, as the law of a sister state is regarded as matter 
of law of which the court will take judicial notice without 
plea or proof.* Whenever the supreme court of the United 

1 Hall y. Lanning, 01 U. S. 100, f endant who was not I>ro]ight into 
166 ; Duncan v. Bank, 4 Porter court in tlie first action, the judg- 
(Ala.), 184; Looinis v. Pearson, ment is void in personam, both 
Harper (S. C), 470. within and without the state of its 

2 Wright V. Andrews, 180 Bfasa rendition, and the plaintiff cannot 
140 ; Rangely y. Webster, 11 N. H. maintain an action upon it His 
200 ; Holbrook v. Murray, 5 Wend* remedy is to sue upon his original 
(N. Y.) 161 ; Coatee v. Mackey, 50 demand. Eliot ▼. McCk)rmick, 144 
Md. 416, 410; Van Buskirk v. Mu- Masa 10; Phelps v. Brewer, Gush 
lock, 3 Harr. (18 N. J. U) 184; Hor- 800. 

ton V. Critehfield, 18 LL 18a « Lamar v. Micou, 114 U. a 218, 

* As against the non-resident de- 22&; Owings v. HuU, Peter^ 607 ; 
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States is exercising its appellate jurisdiction, whatever was 
matter of law in the coart appealed from is matter of law 
in the supreme court, and whatever was matter of fact in 
the court appealed from is matter of fact in the supreme 
court.^ But this rule does not prevent the United States 
supreme court from correcting an erroneous conclusion 
reached by a state court as to the legal effect of a judgment 
of a court of another state, or of a federal court.' It only 
requires that, when the court appealed from regards the 
law of a sister state as matter of fact, such law should be 
made part of the record sent up to the supreme court, and 
that the record should show that the federal question was 
properly raised in the state court.' 

Hence in a state which regards the law of a sister state 
as matter of fact, an allegation in the declaration that the 
foreign judgment sued upon is valid where rendered against 
a resident partner (who was served), and void against a 
non-resident partner (who was not served in the first ac- 
tion), is an allegation of fact, which is admitted by demur- 
rer; and if the state court renders judgment against the 
plaintiff on these pleadings, the United States supremo 
court will reverse the judgment on the ground that the 
state court failed to give " full faith and credit " to the 
judgment of another state.* 

Hobbs V. Memphis R. R., 9 Heiskell 
(Tenn.), 87a 

1 Hanley v. Donoghue, 116 XJ. & 
1, 6; Chicago, eta R R v. Wiggms 
Ferry Ca, 119 U. & 615. 

2 ReDaud v. Abbott, 116 U. & 277 ; 
Embry t. Pabner, 107 U. a 8; 
Green v. Van Buskirk, 7 Wall 189; 
Crescent Cay. Butchers' Union, 120 
U. a 149. 

•Hanley v. Donoghue^ 116 U. a 
1, 6 ; Chicago, eta R R v. Wiggins 
Ferry Ca, 119 U. a 615. 

* Hanley v. Donoghue, 116 U. a t 
This principle is not confined to 
judgmentBL Thusy in those states 



whose courts will not take judicial 
notice of the laws of other states, a 
plaintiff who seeks to enforce a 
right given by a statute of another 
state for a tort committed in suoh 
other state must allege and prove 
the law of such other state as a faot^ 
and also the facts which show that 
he is entitled to recover under that 
law. It is not sufficient to show 
that the statute of the state of pro- 
cess allows a recovery, for that does 
not apply to an act sounding in tort 
committed in another state, and no 
presumption exists that the other 
state has a like statuta Selma 'B*y 



Digitized by 



Google 



232 JUDGMENTS BY DEFAULT. [§§ 196, 197* 

§ 196. Satisfaction of Toid judgment bars action on 
original demand. — A plaintiff who obtains satisfaction of 
a judgment, which is void in personofn, against the non- 
resident defendant for want of personal service or volun- 
tary appearance, can obtain nothing more, even by suing 
upon the original demand in another state. Kor does it 
help the plaintiff that he obtained satisfaction by levying 
on the property of his debtor under such void judgment, 
instead of receiving voluntary payment. In either case 
the cause of action is extinguished.^ 

§ 197. Judgments of sister states.— If a state court ren- 
der judgment with jurisdiction^ its judgment is entitled to 
" full faith and credit " in the courts of other states, by virtue 
of the national constitution; that is, it is entitled to the same 
general force and effect elsewhere within the Union that 
it has by law and usage at home.' When, however, a 
judgment of a state court is rendered without Jurisdiction^ 
it is not entitled to any faith and credit, or force and effect, 
in the courts of other states, nor in the federal courts.' 

Service of process by publication, or personal service out- 
side of the state where the court sits, is not sufficient to 
confer jurisdiction upon the court over the person of a non- 
resident defendant. Therefore a judgment so rendered is 
not entitled to any faith and credit, or force and effect, in 
the courts of other sovereignties. By them it is consid- 
ered an illegitimate assumption of power, and resisted as 
mere abuse. It constitutes neither a cause of action nor 
a ground of defense ; nor is it a valid set-off. The fact that 
this mode of service is authorized by statute and is regarded 
as valid in the state of the judgment's rendition, and that 
the judgment is there considered to be binding against the 

y. Lacy, 48 Qa 461 ; AUen v. Pitts- 'BisseU y. Briggs, 9 Masa 402; 

burgh R'y, 45 M4 41 ; Whitford y. Robinson v. Fair, 128 U. S. 63» 87. 

Panama R'y, 23 N. Y. 465 ; Le For- « Folger y. CJolumbia Ina Ca, 99 

rest V. Tolman, 117 Maes. 100. Masa 267 ; Thompeon v. Whitman, 

iWhittier y. WendeU, 7 N. H. l8WaU.457. 
207, 258; FitsESimmons y. Mark% 
66 BarU (N. T.) 88a 
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person of the non-resident defendant, does not change the 
result : it still remains void in other states and in the fed- 
eral courts ; because neither the legislature nor the court 
has jurisdiction over persons or property in other states.^ 

§ 198. Personal service of process in anotlier state. — 
Personal service of process upon a non-resident defendant 
in a state other than the state issuing the process is insuflS- 
cient to subject his person to the jurisdiction of the court, 
because a state cannot effectively send its process beyond 
its own limits ; and a judgment by default against a non- 
resident so served is void in personam^ both within * and 
without ' the state of its rendition ; and no action can be 
maintained upon it. 

§199. Service at residence of former citizen. — Many 
states have statutes providing for service of process at the 
defendant's residence, or last and usual place of abode. In 
some states these statutes are held to apply to a defendant 
who has at some prior time been an inhabitant of the state^ 
but who has left it before suit and become a citizen of an- 
other state. 

" The object of these provisions,'* says Gray, 0. J., in 
Graves v. Ouahmcmy 131 Mass. 359, 362, ^' is to enable a 
plaintiff, having a claim against an absent defendant who 
has once been an inhabitant of this state, to obtain, after 
taking all reasonable precautions for notifying him of the 
suit and for securing his rights, a judgment which may be 
enforced against his property here, and against his person 
if he returns within their jurisdiction, although a judgment 
so obtained may not be allowed any force in other states." 

Are such statutes constitutional, so far as to authorize a 

1 Pennoyer v. Neff, 95 U. a 714 ; « Harkness ▼. Hyde, »8 U. a 476 ; 

D'Arcy v. Ketxjhum, 11 How. 165 ; Denny v. Ashley, 12 Cola 165 ; WeU 

St Clair v. Cox, 106 U. a 850 ; Kil- v. Lowenthal, 10 Iowa, 575 ; Hakes 

bourn v. Woodworth, 5 Jolin& v. Shupe, 27 Iowa, 465. 

(N. Y.) 87 ; Gleason v. Dodd, 4 Met- » Ewer v. Coffin, 1 Cush. 28 ; Band 

(Mass.) 888; Oilman v. Oilman, 126 v. Hanson, 154 Mass. 87; McEwan 

Mass. 26 ; Judah v. Stephenson, 10 v. Zimmer, 88 Mich. 765 ; Bisohoff 

Iowa, 40a V. Wethered, 9 Waa 8121 
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valid judgment mpersanamf As applied to the case of a 
defendant who is merely temporarily absent from and who 
retains his citizenship in the state, they may perhaps be 
constitutional. Being a citizen of the state of process he 
may perhaps be held bound by its laws on this point.* 

In KnowUs v. Oaslight Co.^ 19 Wall 58, 61, 62, Mr. Jus- 
tice Bradley says: ^^ We do not mean to say that personal 
service is in all cases necessary to enable a court to acquire ) 
jurisdiction of the person. Where the defendant resides in 
the state in which the proceedings are had, service at his 
residence, and perhaps other modes of constructive service, 
may be authorized by the laws of the state. But in the 
case of non-residents, like that under consideration, per- 
sonal service cannot be dispensed with unless the defend- 
ant voluntarily appears." 

As applied to the case of a defendant who has left the 
state of process before suit and become a citizen of another 
state, these statutes are clearly unconstitutional in so far 
as they purport to authorize the rendition of a judgment 
m personam against him by service at his residence, or at 
his last and usual place of abode within the state. Every 
citizen of the United States has the constitutional right to 
instantly transfer his citizenship from one state to another.* 
As soon as he acquires a residence and domicile in a new 
state, he loses his residence and citizenship in the old state.* 
No man owes allegiance to two different states at the same 
time, and as soon as he becomes a citizen of a new state he 
ceases to be subject to the jurisdiction of the former state.* 
It seems clear, therefore, that a court cannot acquire juris- 
diction over the person of a non-resident defendant, by 
service of process at his last residence within the state, 
after he has become a citizen of another state; and a judg- 

iBieseU v. Wheelock, 11 Cush. 'Chicago & N. V^. E'y v. Ohle, 

277; BiesenthaU v. W^illiamB, 1 Du- 117 U. a 128; Shaw v. Shaw, 9S 

vail (KyOi 329. Masa 158, 160. 

s Morris v. GUmer, 129 XJ. S. 815, < Cases above cited; Briggs v. 

828; Cooper v. Galbraith, 8 W^ash. Rochester, 16 Gray (Mass-X B87. 
a C. 546, 554 
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ment by default so rendered in accordance with local stat- 
utes is null and void in personam. 

% 200. Attachment of property does not confer Jnrls- 
diction of the person. — Attachment of the property of a 
non-resident defendant on a money demand, even when 
followed by publication or other mode of substituted serv- 
ice, in accordance with the local statutes, does not confer 
jurisdiction upon the court over the person of the defend, 
ant. If a partial satisfaction of the judgment be obtained 
from a sale of the attached property, the judgment for 
the excess is void for want of jurisdiction over the non- 
resident's person. Being rendered without jurisdiction of 
the person, it is entitled to no " faith and credit " or force 
and effect in the courts of other sovereignties, when sued 
upon as a cause of action,^ nor when pleaded as a merger 
in an action upon the original cause of action,* nor when 
pleaded in set-oflf.' 

In KUboum v. Woodworth^ 5 Johns. (N. T.) 37, a bed- 
stead belonging to the defendant was attached in Massa- 
chusetts and summons to appear was there served upon 
his wife, and the Massachusetts court rendered a personal 
judgment against him by default for a larger sum than the 
value of the bedstead. In an action upon this judgment in 
New York, the court held that the attachment bound only 
the property attached as a proceeding m rem^ and did not 
bind the defendant personally, upon the ground that to 
bind him personally, when he was never personally sum- 
moned or had notice of the proceeding, would be contrary 
to the first principles of justice. 

In the courts of the same state of its rendition, it is also 
void in personam^ since the adoption of the fourteenth 
amendment to the constitution. In those courts no action 
can be maintained upon it ; * or the non-resident may obtain 

iQilman v. Gilman, 126 Mass. 26; 'St Clair v. Ck>x, 106 XJ. a 850. 

McVicker v. Beedy, 81 Me, 814; * Eastman v. Dearborn, 63 N. H, 

Woodward v. Tremere, 6 Pick. 864; Miller v. Duggan, 86 N. J. Ik 

(Mas&) 854. 21. 

2CampbeU v. Steel, 11 Pa. St 896. 
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its reversal on a writ of error.* In Iowa it has been held 
that a personal judgment on a money demand against a 
non-resident defendant by publication and attachment of 
land is void for want of jarisdiction, and that the sale of 
the property attached is also void and passes no title to 
the purchaser. " In this case the court might have rendered 
a judgment in rem^ but did not do so." * But if a non-resi- 
dent defendant voluntarily appears in an attachment suit, 
the court thereby acquires jurisdiction in peraona/m; the 
proceeding is changed from one in rem to one injpersoncMn; 
and a judgment against him is entitled to full faith and 
credit, and may be enforced in every court of the Union. 
Maxwdl V. Stewart^ 22 WalL 77, was an action brought in 
a territorial court of New Mexico upon a Kansas judgment 
so rendered against a non-resident. In giving judgment 
for the plaintiff, the supreme court, by Mr. Chief Justice 
Waite, says on page 80 : " The record shows that the ac- 
tion, (in Kansas) was commenced by attachment and service 
had by publication. So far the action was in the nature of 
a proceeding in rem^ and would bind only the property 
attached. But afterwards, as the record also shows, the 
defendant voluntarily appeared and submitted himself to 
the jurisdiction of the court. He at first filed a demurrer, 
then an answer, and finally went to trial upon the issues 
made by the pleadings. After judgment he moved for a 
new trial which was overruled. If these statements ap- 
pearing in the record are true, the court did have jurisdic- 
tion of the person of the defendant, and could bind him by 
a judgment. No evidence was introduced to contradict 
the record. Its truth is therefore presumed." 

§ 201. No merger of original cause of action.^ A judg- 
ment obtained without personal service of process or volun- 
tary appearance is generally deemed to be no merger of the 
original cause of action. The plaintiff can sue upon his 
original demand, and a plea of merger by a former recovery 

1 Eliot V. McCk)rmick, 144 Mas& 2 Smith t. GrifSn, 69 Iowa, 409, 
la 411. 
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IS no defense.* In Middlesex Bank v. Butmcm^ ubi supra^ 
the plaintiff having recovered a judgment in Massachusetts 
against a non-resident of that state, without personal serv- 
ice upon, or voluntarily appearance by, the defendant in 
the action, brought this suit in Maine upon the original 
cause of action. Held, that there was no merger, and that 
the second action was properly framed upon the original 
demand. In Campbell 'o. Steely vM aupray a like decision 
was rendered where there had been an attachment of prop- 
erty and partial satisfaction in the former suit. 

In Whittier v. Wendell^ 7 N. H. 257, it was held that a 
Maine judgment rendered against a citizen of Kew Hamp- 
shire, without personal service or voluntary appearance, 
was no bar to an action on the original demand in New 
Hampshire. The court by Parker, J., says on page 259 : 
** It would be singular, indeed, if a judgment of another 
state, upon which the plaintiff ceuld maintain no suit here, 
and obtain no satisfaction there, should be a bar to an ac- 
tion on the original demand in this state, so that the cred- 
itor would be wholly without remedy in any jurisdiction." 

A contrary decision was made in Henderson v. Stanifordy 
105 Mass. 504. The ground for this decision was that the 
former (California) judgment was not an absolute nullity, 
but was merely voidable at the defendant's election, and 
that therefore the plaintiff was not " at liberty to treat it 
as a nullity, and resort to his original cause of action," con- 
trary to the defendant's election to treat it as valid. There 
is one fact in this case which may possibly distinguish it 
from the other cases, namely, that the defendant had been 
a citizen and a resident of California up to within about 
one year before the California suit was commenced, and 
the court found that California continued to be his legal 
domicile when the judgment was rendered. 

1 Middlesex Bank v. Butman, 29 268; Kane t. Cook, 8 GaL 449; 

Ha 19; Whittier y. Wendell, 7 N.H. Boneeteel v. Todd, 9 Mich. 871. 

257; Rangely v. Webster, 11 N. H. Cimtra, Lapham v. Briggs, 27 Vt 

299; CampbeU v. Steel. 11 Pa. St 26; Henderson y. Staniford, 106 

896 ; Bennett y. Caldwell, 70 Pa. St Masa 604 
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Upon the doubtful principle that a person is bound by 
such laws of his own state in the courts of another state, 
this fact may distinguish this case from the others.* In 
Smith V. Chradyy 68 Wis. 215, however, this principle was 
denied, and it was held that a judgment by default on per- 
sonal service outside the jurisdiction cannot be enforced as 
a ground of action in the courts of another state, even when 
the defendant is a citizen of the country in which the judg^ 
ment is rendered. Stone v. Wainwrightj 147 Mass. 201, is 
the latest Massachusetts decision upon this point, and it 
seems to be inconsistent with Henderson v. Stcmiford^ supra. 

In Laphmn v. Briggsj 27 Vt. 26, there was no evidence 
or claim that the defendant was a citizen of the state in 
which the first action was brought ; but the court held in 
an opinion by Bedfield, 0. J., that a Massachusetts judg- 
ment rendered upon an attachment of property and publi- 
cation, without personal service or appearance, was not a 
nullity ; that the defendant could affirm its validity ; and 
that his plea of merger was therefore a good defense to an 
action upon the original cause of action. -'•^ 

The question as to which of these views is correct is of 
very little practical importance ; for the plaintiff may always 
avoid the effect of a plea of merger by inserting two counts 
in his declaration, — one upon the original demand, and the 
other upon the judgment.* When he declares solely upon 
the judgment, and pending the action the judgment is re- 
versed, he may amend by adding a count on the original 
demand.' 

As a state has the power to authorize its courts to ren- 
der judgment against one or more of several joint debtors, 
when the others are not duly served with process, a judg- 
ment so rendered in accordance with its joint-debtor acts 
is no merger of the original cause of action with respect to 

1 Douglas V. Forrest* 4 Bing. 686. Mass. 504, 508; Odom v. Denny, 16 

(See Judge Cooley's explanation of Gray (Mass.), 114 

this case in McEwan v. Zimmer, 3 Goodrich v. Bodurtha, 6 Gray 

88 Mich. 765, 769.) (Mass.), 823. 

s Henderson v. Staniford, 105 
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those not served and not appearing. Henoe a second ao- 
tion can be maintained in another state against such non- 
served and non-appearing debtors, and a plea of merger by 
the former judgment is no defense.* In Odom, v. Denny, 
16 Gray (Mass.), 114, the same result was reached, but by 
a different course of reasoning, the Massachusetts court 
holding that the Massachusetts joint-debtor act applied to 
judgments rendered in another state as well as to those 
rendered in Massachusetts, and prevented a merger by a 
Virginia judgment; and that such judgment was no bar to 
an action on the original demand against a non-resident of 
Virginia, who had not been served and had not appeared 
in the Virginia action.^ 

A judgment for the plaintiff rendered with jurisdiction 
in any state operates as a merger of the original cause of 
action in all other states. The facts that the judgment has 
been appealed from and that the appeal is pending do not 
prevent such merger, at least when the appeal does not 
supersede the judgment. " When suits are pending in dif- 
ferent states upon the same cause of action, the plaintiff 
must elect in which he will proceed to final judgment." • 

§ 202. Merger ceases upon reversal of Judgment. — 
After the reversal of a judgment for the plaintiff the 
merger ceases, and the plaintiff must declare upon the orig- 
inal demand, and a plea of merger is bad. In Qoodrioh v. 
Boduriha^ 6 Gray, 323, the plaintiff had obtained a judg- 
ment against the defendant on a promissory note, which 
judgment was afterwards reversed, for the reason that the 
defendant was a non-resident, was not served with process 
and did not appear. Bod/urtha v. Qood/richy 8 Gray, 508. 
Plaintiff then declared upon the note, to which defendant 
pleaded a merger by the reversed judgment. Thomas, J., 
says : " To this (plea) the obvious reply was and is that, 
upon the reversal of the judgment, the merger ceases. It 
was as if no judgment had been rendered." 

1 Saydam v. Barber, IS N. T. 468. 'North America Bank v. Wheeler, 

2 See, also, Shirley T.Shattuck, 18 28 Conn. 488, 441. 
Met (Ma8B.)r2Sa 
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§ 203. Contradiction of the record by parol eyidence.— 

A non-resident defendant, against whom a judgment has 
been rendered by default, is not bound by the statement of 
jurisdictional facts in the record. In many cases he may 
contradict the record, or the officer's return, by parol evi- 
dence, in order to show that the court had not jurisdiction; 
and want of jurisdiction may be shown either as to the 
subject-matter or as to the person, or, in proceedings in 
rem, as to the thing.* 

In a suit on a judgment of another state, the officer's re- 
turn that he had made personal service of process on a non- 
resident defendant may be contradicted by parol evidence. 
The eflFect is to show that the judgment sued upon is void 
m personam, and is not entitled to any faith or credit, or 
force and effect, in other states, or in the federal courts.' 
So, likewise, in an action on a judgment of a sister state, 
an allegation in the record that the defendant, a non-resi- 
dent, ajppea/red in the suit,* or that he appeared hy his attor* 
ney^ may be contradicted by parol evidence, notwithstanding 
the " full faith and credit " clause of the national constitu- 
tion. In a wife's suit for divorce, the recital, in a prior 
exj[>arte divorce obtained by the husband in another state, of 
jurisdictional facts (as that he was a resident of that state), 
may be contradicted by parol, and the divorce invalidated 
as against her.* 

On a writ of error to reverse a domestic judgment for 
want of service at the non-resident's last and usual place of 
abode within the state, the officer's return that the defend- 
ant had no last and usual place of abode within the state 

iThompeon v. Whitman, 18 sStarbuck v. Murray, 5 Wend. 

Wall 467 ; Knowles v. Gaslight Co., (N. Y.) 14a 

19 WaU. 58; Hall v. Lanning, 91 «AIdrich v. Kinney, 4 Conn. 880; 

U. S. 160; Tilden v. Johnson, 6 Oilman v. Oilman, 126 Mas& 26w 

Oush, (Mass.) 854 ; Phelps v. Brewer, Contra, Warren v. Lusk, 16 Ma 102. 

9 Cush. (Mass.) 390; Starbuck v. * Cross v. Cross, 108 N. Y. 628; 

Murray, 5 Wend. (N. Y.) 156. Sewall v. Sewall, 122 Mass. 156; 

a.Carleton v. Bickford, 13 Gray Leith v. Leith, 89 N. H. 20; Hoff- 

(Ma8S.X 591 ; Knowles v. Gaslight man y. Hoffman, 46 N. Y. 8a 
Co., 19 Wall 58; McDermott v. 
Qaiy, 107 Mass. 501. 
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may be contradicted by parol evidence; and, if the facts be 
proved, the judgment will be reversed.* So, likewise, on a 
writ of error to reverse a domestic judgment, an allegation 
in the record that the defendant, a non-resident, "came by 
his attorney," may be contradicted by parol, and the judg- 
ment reversed, for want of jurisdiction.^ 

Even where the record states that the court has found 
the jurisdictional facts to exist, and the court has taken 
jurisdiction and rendered judgment, the non-existence of 
such facts may be proved by parol evidence in order to im- 
peach the judgment collaterally in the courts of another 
state and in the federal courts.' In this case a citizen of 
New York sued in New York the sheriff of Monmouth 
county, N. J., in an action of trespass for the conver- 
sion of the plaintiffs sloop, cargo, furniture and apparel. 
The defendant justified the taking of the sloop under the 
oyster law of New Jersey, which prohibits non-residents 
to rake or gather clams, oysters or shell-fish in any waters 
of New Jersey, and also under a judgment of forfeiture 
rendered against the sloop, cargo, etc., by two justices of 
the peace for Monmouth county, N. J. The statute con- 
ferred jurisdiction upon two justices of the peace of the 
county in which the seizure was made^ and the justices' 
record stated that the seizure was made within their county 
of Monmouth. It was held that the plaintiff could prove 
by parol that the seizure was not made in their county, and 
that a finding by the jury that the seizure was made out- 
side of Monmouth county showed that the justices of the 
peace had no jurisdiction over the sloop, and that their 
judgment of forfeiture was therefore not entitled to any 
faith and credit in the federal courts or in the courts of 
other states, and constituted no defense to this action for 
conversion. 

§ 204. Early cases overruled.— The authorities cited in 
the preceding section overrule a good many early cases. 

1 Tilden v. Johnson, 6 Cush. 854. * Thompeon v. Whitman, 18 Wall 
'Bodortha v« Goodrich, 8 Gray, 407. 
50a 

16 
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In Lnpham v. Bri^gs^ 27 Vt. 26, it was held, in an opinion 
by lied field, C. J., that the full faith and credit clause pre- 
vented the contradiction of jurisdictional facts recited in 
the record of a sister state judgment; and that the judg- 
ment was conclusive upon those facts as well as upon others. 
So in Hall v. Williams^ 6 Pick. 232, although it was held 
that the Georgia judgment, rendered without personal serv- 
ice of process, could not be enforced in Massachusetts, the 
decision was placed upon the ground that this involved no 
contradiction of the record, as the record failed to show 
personal service or voluntary appearance. In the opinion of 
the court by Parker, C. J., it is said on pages 239, 240 : " If 
it appeared by the record that the defendants had notice 
of the suit, or that they appeared in defense, we are in- 
clined to think that it could not be gainsaid; for as we are 
bound to give full faith and credit to the record, the facts 
stated in it must be taken to be true judicially; and if they 
should be untrue by reason of mistake or otherwise, the 
aggrieved party must resort to the authorities where the 
judgment was rendered for redress, for he could not be al- 
lowed to contradict the record by a plea and by an issue 
to the country thereon. But if the record does not show 
any service of process, or any appearance in the suit, we 
think he may be allowed to avoid the effect of the judg- 
ment here, by showing that he was not within the jurisdic- 
tion *of the court which rendered it ; for it is manifestly 
, against first principles that a man should be condemned, 
either criminally or civilly, without an opportunity to be 
heard in his defense." ^ 

§ 205. Reversal of such Judgment saves bar of limita- 
tion. — Such judgment, however, if reversed or adjudged 
void, may be of service to the plaintiff, by enabling him to 
defeat the defense of the statute of limitations, under the 
usual saving clause allowing him an additional j^ear within 
which to bring a new action after the reversal of a judg- 

iSee, also^ Rust v. FroUiingham, Breese (IlLX ^^i Warren v. Lusk, 16 
MalOai 
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ment in his favor, on an action duly commenced in time. 
In McCormick v. ElioU 43 Fed. Kep. 469, an action was 
brought in the United States circuit court for the district 
of Massachusetts twenty-four years after the a<X5rual of a 
simple contract debt. The defendant pleaded the six years' 
statute of Massachusetts. The plaintiff replied that he had 
brought a former action against the defendant in a state 
court of Massachusetts within six years after the debt ac- 
crued, and recovered judgment, and that the judgment had 
been reversed within one year before the commencement 
of this new action. It appeared from the record of this 
judgment that it had been rendered against the defendant 
while he was a non-resident of Massachusetts by publication 
and an attachment of property, and without personal serv- 
ice of process, or a voluntary appearance in the action by 
the defendant. Mr. Justice Gray delivered the opinion, 
holding that the reversal of such a judgment entitled the 
plaintiff to the benefit of the saving clause, and that his 
second action was not barred. 

QUALIFICATIONS AND EXCEPTIONS. 

§ 206. (1) Service on agent of non-resident defendant. 

To the rule that a state has not the constitutional power to 
render a judgment in personam against a non-resident de- 
fendant upon substituted service of process, there are some 
qualifications and exceptions. 

Where a state statute authorizes service of process upon 
an agent, and thcnon-resident defendant has appointed an 
agent to receive service for him, the statute is valid, and a 
personal judgment so rendered is binding upon the non- 
resident, both within and without the state of rendition. 
The reason given is that *' it is not contrary to natural jus- 
tice that a man who has agreed to receive a particular mode 
of notification of legal proceedings should be bound b)' a 
judgment in which that particular mode of notification has 
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been followed, even though he may not have had actual 
notice of them." * 

This question has generally arisen in the case of foreign 
corporations, and many states have statutes requiring them, 
as a condition for doing business in the state, to appoint an 
agent upon whom process may be served. A personal 
judgment so rendered against a foreign corporation is bind- 
ing, both within and without the state.* 

From the rule that a state can impose such conditions as 
it deems proper upon the transaction of business within its 
borders by a foreign corporation,' it follows that state stat- 
utes requiring such corporations to appoint an agent to 
receive service of process are valid and binding upon the 
local state courts; and that they can acquire jurisdiction 
in personam by such service.* 

Under the judiciary act of 1875 it was also decided that 
the federal courts sitting within a state having such a stat- 
ute could acquire jurisdiction in personam by such service 
of process if the proper citizenship of parties existed. For 
even if the foreign corporation was not an " inhabitant " of 
the district, it was clearly '' found " therein at the time of 
serving process, within the meaning of the act of congress.* 

The judiciary act of 1887 unsettled the question by omit- 
ting the clause contained in the act of 1875 allowing suit 
when the foreign corporation defendant was "found" in 
the district of suit. Under this act the decisions are con- 
flicting; but it is now settled that when the proper citizen- 
ship exists, as defined by the act of 1887, a foreign corpo- 

* Per AldersoD, B., in Vallee v. Commercial Ins. Co., 12 Gray, 801 ; 

Dumerque, 4 Exch. 290, 80a This Wilson v. Martin-Wilson Ca, 149 

reason is quoted with approval by Mass. 24, 26, 27 ; Gibson v. Manu- 

the court in Pennoyer v. Neff, 95 facturers' Ins. Co., 144 Mass. 81 ; 

U. a 714, 735. Pringle v. Woolworth, 90 N. Y. 502. 

« Lafayette In& Co. v. French, 18 'Paul v. Virginia, 8 Wall. 16a 

How. 404 ; Soci6t6 Fonciere v. Mil- * Ante, § 46, and cases cited, 

liken, 135 U. a 804 ; St Clair v. Cox, » Ex parte Schollenberger, 96 

106 U. a 360; Ex parte SchoUen- U, a 869. 
berger, 96 U. a 869; Gillespie t. 
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ration doing business in a state having sach a statute may 
be brought into a United States circuit court sitting therein, 
by service of process upon its agent, and that the court 
will thereby acquire jurisdiction in personam} 

In order, however, that a judgment in peraonam so ob- 
tained may be entitled to full faith and credit, or force and 
effect, in the courts of other sovereignties, it must appear 
in the record not only that the foreign corporation was 
engaged in business within the state of process, but also 
that the service was made upon its agent. And even when 
these facts appear from the record, the corporation can in- 
validate the record by parol evidence that the alleged agent 
stood in no representative character to the corporation; 
that his duties were limited to those of a subordinate em- 
ployee or to a particular transaction, or that his agency 
liad ceased when the matter in suit arose. For that prin- 
ciple of natural justice which forbids condemnation with- 
out opportunity for defense must be maintained.* 

§ 207. (2) Cross-actions and cross-bills against non- 
residents. — Some states provide by statute that, when a 
non-resident has brought an action in their courts, he shall 
be liable to a cross-action against him by the original de- 
fendant, and that service upon his attorney of record shall 
be "as valid and effectual as if made on the party himself 
within this commonwealth."' 

There seems to be no constitutional objection to such 
statutes, and a judgment by default against a non-resident 
upon such substituted service of process is believed to be 
valid. A non-resident, by bringing an action in a state 
where such a statute exists, thereby impliedly assents in 
advance to such substituted service of process, and waives 
his right to personal service.* If the rule were otherwise, 

iMcCormick v. Walthere, 134 « Mass. Pub. Sts., ch. 164, seca 2^4 ; 

U. a 41 ; ante, § 12a 111. Rev. Sts., ch. 22, sec. 81 ; IlL Rev. 

2 St Clair v. Cox, 106 U. a 350, Sts. of 1845, ch. 21, §§ 24-80. 

859; Lafayette Ins. Ca v. French, * Lafayette Ins. Ca v. French, 18 

18 How. 404, 407. How. 40i 
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much injustice might be perpetrated upon residents who 
possess cross-causes of action against non-residents, of such 
a nature as to be incapable of set-off. When the cause 
of action can be set off, it is every-day practice to i51e a 
declaration in set-off in the original suit, and a judgment 
obtained thereon without personal service of process upon 
the original non-resident plaintiff is undoubtedly binding in 
personam^ if in accordance with local statutes. It is due 
process of law, for that kind of proceeding. 

This view receives considerable support from cases relat- 
ing to cross-bills in equity, and holding, not only that serv- 
ice upon the plaintiff's attorney of record may be author- 
ized, but also that service of process on the cross-bill may 
be dispensed with entirely, without violating the constitu- 
tional provision, even when the non-resident defendant in 
the cross-bill is an infant.* 

§208. (3) Warrantsof attorney to confess Judgment.— 
The ordinary warrant of attorney to confess judgment 
amounts to a voluntary waiver of the service of process, 
and authorizes a judgment in personam without personal 
service upon the defendant or his voluntary appearance in 
the suit. Such judgment, if rendered with jurisdiction, is 
entitled under the constitution to " full faith and credit " in 
the courts of other states, and a suit may be maintained 
upon it,^ but if rendered without jurisdiction, it is entitled 
to no faith and credit, or force and effect, in other states or 
in the federal courts, and no suit can be maintained upon 
it therein.' 

In Grover Machine Co. v. Raddiffe^ s^ipra^ a citizen of 
Maryland gave a warrant to " any attorney of any court of 
record of the state of New York, or any other state," to 
confess judgment against him for the sum of $3,000; and 

iKingsbuiy V. Buckner, 184 U. a Crafts v. Clark, 88 Iowa, 287; Rit- 

fi50, 675; Fleece v. Russell, 13 IlL ter v. Hoffman, 85 Kan. 215. 

8t ; Reed v. Kemp, 16 III 445, 44a < Grover Machine Ca v. Radcliffe 

a Randolph T. Kisler, 21 Ma 557; 66 Md. 511 ; a C, affirmed, 187 

Coleman v. Waters, 18 W. Va. 278 ; U. a 287. 
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under this warrant of attorney a prothonotary of Pennsyl- 
vania rendered judgment against the defendant, and upon 
that Pennsylvania judgment this ixction was brought in 
Maryland. The prothonotary acted under the Pennsyl- 
vania statute of 1806, which empowered a prothonotary to 
enter such judgment. This statute was in force when the 
defendant executed the warrant of attorney ; but there was 
no such statute in Maryland, where the defendant resided. 
The court of appeals of Maryland held that the Pennsyl- 
vania judgment was void for want of jurisdiction over 
the defendant's person; that it was not entitled to any 
faith and credit, and that it was not a valid foundation 
for an action. The supreme court of the United States 
aflFirmed this judgment; and held further that the defend- 
ant could not be presumptively held to knowledge and accept- 
ance of special laws of states other than his own, allowing 
that to be done v/hich was not authorized by the terms of 
his power of attorney. It seems, however, that if Mary- 
land had had a like statute, or if the defendant had been a 
citizen of Pennsylvania, that the judgment would have been 
binding upon him, on the ground that the prothonotary's 
judgment was authorized by the law of the defendant's 
state. 

In the courts of other states, a judgment upon defend- 
ant's warrant of attorney is subject to the same defenses as 
in the state wherein it is rendered. Thus, in Brown v, 
Parker^ 28 Wis. 21, an action was brought in Wisconsin on 
an Illinois judgment which had been rendered against a 
citizen of Wisconsin on his warrant of attorney. Both par- 
ties to the debt had resided in Wisconsin for its full period 
of limitation, before the first action was brought in Illinois, 
which, as the Wisconsin limitation act was construed by the 
local court, extinguished the debt. It was held that, inas- 
much as the Illinois courts regarded such judgments as 
subject to be set aside in equity, — which power the Wis- 
consin law courts also possessed,— the plaintiff could not 
recover, because his claim had been extinguished in Wiscon- 
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sin when he first sued in Illinois, and because if that matter 
had been brought to the attention of the Illinois court it 
would probably have restrained the enforcement of the 
judgment. 

The rule is well settled that " the authority to confess a 
judgment without process (i. ^., upon warrant of attorney) 
must be clear and explicit, and must be strictly pursued." i 
In the New York case above cited three non-residents of 
New York executed a warrant of attorney, addressed to an 
attorney of the court of common pleas at Philadelphia, Pa., 
" or to any other attorney of the said court or of any other 
court there or elsewhere, or to dJij prothonoiary of any of 
the said courts." Under this warrant a New York attorney 
confessed judgment in a state court of New York. On a 
motion to set aside this judgment, it was held that, as there 
was no such officer in New York as a " prothonotary," the 
warrant did not authorize the entry of judgment in a court 
of New York, and that the judgment must be vacated and 
set aside.* 

A warrant of attorney to confess a " judgment or judg- 
ments " does not authorize the confession of a second judg- 
ment while a prior judgment is in force.' 

§ 209. (4) Abolition of speei«l appearances.— A state 
has the power to abolish the distinction between special and 
general appearances, and to declare by statute that a spe- 
cial appearance by a non-resident defendant (who has not 
been personally served with process within the state), for 
the purpose of objecting to the jurisdiction of the state 
court, will authorize the court to render a personal judg- 
ment against him. Such judgments on the merits does not 
deprive the non-resident of his property without due pro- 
cess of law ; and it will be recognized and enforced in the 

1 Per Bronson, J., in Manufactur- ^The same point is decided in 

ers' Bank V. St Johns. 5 Hill (N. Y.), Manuf. Bank y. Boyd, 8 Denio 

497, 500; Grover Machine Ckx v. (N. Y.X 257. 

Radcllffe, 66 Md. 511; a C, 137 >Fairchiid t. Camac, 8 Wash. 

U. a 287; Connay v. Halstead, 78 a Q 55a 
P&SL854. 
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federal courts and in the courts of other states, as well as 
in the local state courts.* 

In Tork V. Texas, 73 Texas, 651; S. (7., 137 U. S. 15, the 
state of Texas sued a citizen of Missouri for rent of school 
lands in Texas. No process was served upon the non-resi- 
dent in Texas, nor was his property attached, but in accord- 
ance with the Texas statutes citation was served upon him 
in Missouri. He entered a special appearance in the Texas 
court of first instance and objected to its jurisdiction for 
insufficient service, because he had not been served in Texas. 
The Texas statutes, as construed by the state court in this 
case for the first time, declared that such conduct conferred 
jurisdiction upon the court over the defendant, and author- 
ized it, after his refusal to answer to the merits, to render 
a personal judgment by default against him on the merits. 
On a writ of error to the United States supreme court, it 
was argued that the Texas statutes sq construed deprived 
the non-resident defendant of his property without due 
process of law, and were therefore void under the four- ' 
teenth amendment. But the court held otherwise and af- 
firmed the Texas judgment, on the ground that this was 
not a matter of substantial right but a mere regulation of 
proceedings in court. The court, however, was careful to 
add on page 26 : " If the defendant had taken no notice of 
the suit, and judgment had been formally entered upon such 
insufficient service, and under process thereon his property, 
real or personal, had been seized or threatened with seizure, 
he could by original action have enjoined the process, and 
protected the possession of his property. If the judgment 
had been pleaded as defensive to an action brought by him 
he would have been free to deny its validity." 

A judgment so obtained is entitled to " full faith and 
credit " in the courts of other states, and a divorce so ob- 
tained by a wife in Texas will bar a divorce by the hus- 

» York V. Texas, 137 U. a 15 ; Jones v. Jones, 108 N. Y. 416; Kaufman 
T. Wooters, 138 U. a 285. 



Digitized by 



Google 



250 JUDGMENTS BY DEFAULT. [§ 210. 

band in New York, even if his suit was commenced before 
hers.^ 

Speaking of the same Texas statute, the New York court 
of appeals says in Jone% v. Jo7ies, 108 N. Y. 415, 427: "The 
defendant in the Texas action was not bound to appear, 
lie could stand aloof, and so long as he did so he could not 
be affected by the proceedings. But he chose to avail him- 
self of the right given by the laws of Texas to file an 
answer and contest the claim of the plaintiff. He went 
within the jurisdiction and was represented by attorneys 
there. He voluntarily filed his answer after first seeking 
to dismiss the case for want of jurisdiction over his person. 
The effect of this proceeding was declared by statute to be 
equivalent to an appearance in the action, and to dispense 
with the service of citation. The defendant was bound 
by the consequences which the statute aflS.xes to that pro- 
ceeding. He cannot invoke the general rule that an an- 
swer on the merits does not waive an objection to jurisdic- 
tion because the statute in this case had intervened, and of 
this statute the defendant had notice." Per Andrews, J. 

§ 210. Waiving objection to defective service.— On ap- 
peal or writ of error, and in the absence of such a statute 
as the Texas statute, it is well settled that a defendant who 
was not properly served with process, so as to give the 
court jurisdiction over his person, does not waive the ob- 
jection or confer jurisdiction by answering over and going 
to trial on the merits after his objection to the jurisdiction 
has been overruled.' 

And it seems that the same rule applies to the collateral 
impeachment of a judgment so rendered in another state, 
where the judgment is relied upon as a binding adjudica- 
tion ; for " the court does not acquire jurisdiction over the 
person by deciding that it has jurisdiction. If the acts of 

i Jones V. Jones, 108 N. Y. 415. 800; Dewey v. Qreene, 4 Denio 

2Harkne83 v. Hyde, 98 U. S. 476; (N. Y.X 93; Walling v. Beets, 120 

Steamship Co. v. Tugman, 106 U. a Mass. 548L 

118; Warren v. Crane, 50 Mich, 
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the defendant do not constitute a legal waiver of the ob- 
jection, or a submission to the jurisdiction so as to preclude 
raising the question on error in the state where the judg- 
ment is rendered, how can the same acts preclude the party 
from raising the question in another state in answer to the 
judgment." * 

A non-resident defendant may, however, waive any ob- 
jection based on insufHcient service of process, and a gen- 
eral appearance constitutes such a waiver, even when the 
defendant is a foreign corporation.^ 

§ 211. (5) Service of process in appellate proceed- 
ings. — Proceedings in appellate courts to review the judg- 
ments of other courts form a qualification to the rule that 
prevails in courts of first instance, requiring personal serv- 
ice or voluntary appearance. They are considered rather 
as a continuation of the original suit than as the commence- 
ment of a new one. The state has therefore the power to 
provide that constructive service of process upon non-resi- 
dents, by publication or otherwise, shall be valid in appel- 
late proceedings; and such state action is not contrary to 
due process of law.' 

^ Per Andrews, J., for the court, • Pennoyer v. Neff, 95 U. S. 714, 

in Jones v. Jones, 108 N. Y. 415, 734 ; Nations v. Johnson, 24 How. 

42& 195; Renaud v. Abbott, 116 U. & 

2 Cases cited supra; Attorney- 277. 
General ▼. Guardian Mut In& Ca, 
77 N. Y. 272L 



Digitized by 



Google 



CHAPTER XII. 



JUDGMENTS BY DEFAULT AGAINST NON-RESIDENTS 

(CONTINUED> 

PART II. 



JUDGMENTS QUASI IN REM BY ATTACHMENT. 



212. 

2ia 

214. 
215. 
216. 

217. 

2ia 

219. 



221. 

222L 
22a 

224 
225. 



Introductory. 

Attachmonts in federal 
court& 

Judgment by attachment of 
land in state courts. 

Judgment by attachment of 
goods or chattels. 

Judgment by garnishment 
of debt due non-resident 
defendant 

Jurisdictional facts must 
clearlj' appear in tlie record 
relied upon. 

Seizure at commencement of 
suit is required. 

Leading case upon seizure, 
Pennoyer v. Neflf, 95 U. a 
714. 

The fourteenth amendment 
iuTalidates state judg- 
ments rendered without 
seizure. 

Seizure of defendants prop- 
erty as notice of suit 

Nominal attachment 

Denial of hearing to non- 
resident defendant 

Evidence of plaintifiTs de- 
mand in case of involun- 
tary default 

Exceptions and qualifica- 
tions— (1) Bill to remove 
cloud upon title to real es- 
tate or to quiet titla 

Leading case of Arndt v. 
Griggs, 134 U. a 316. 



§227, 



Methods of imparting notice 

must be reasonable and not 

contrary to natural justice. 

22a (2) Mortgage liens, vendor's 

liens, etc. 

229. (3) Bill for specific perform- 

ance. 

230. (4) Under the power of em- 

inent domain. 

231. (5) Partition of land of non- 

resident 

232. Judgment for costs in parti- 

tion proceedings. 

23a (6) Taxation of non-resident's 
property. 

234. (7) Divorce suits against non- 
residents. 

235-244. Note on general attach- 
ment of non-resident's real 
estata 

23a Kind of jurisdiction required 
to divest title of non-resi- 
dent defendant 

287. "Due process of law" de- 
fined. 

238,239. Fii-st ground of objec- 
tion —" Inadequate notice 
of suit" 

240, 241. One object of requiring 
seizure is to impart notice. 

242. Second ground of objec- 
tion — *' Land is not under 
the control of the court" 

24a Only the general statute of 
limitation applies. 

244. IliustratioDS of due prooecu 
of law in attachment suits. 



Digitized by 



Google 



§§ 212, 213.] JUDGMENTS QUASI IN KEM. 253 

§ 212. Introductory. — Many states provide by statute 
for the rendition of judgments against non-residents on 
money demands by attachment of their property within 
the state of process. Service of process is generally ef- 
fected by publication of notice, or by personal service upon 
the non-resident in his own state. It has been shown in 
the preceding chapter (§ 200) that a judgment so rendered 
against a non-resident defendant without his appearance in 
the suit is void, in so far as it purports to bind him person- 
ally, because an attachment of defendant's property does 
not confer jurisdiction over his person. In this chapter 
will be stated the principles relating to judgments against 
the property attached. 

§ 213. Attachments in federal courts.— In the federal 
courts, the . fact that a non-resident's property within the 
district of the court is attached, either directly or by for- 
eign attachment, does not confer jurisdiction over the prop- 
erty; and therefore the court cannot render a judgment 
against it, unless the defendant is personally served with 
process within the district, or enters a voluntary general 
appearance in the action. An attachment is regarded as 
but an incident to a suit, and unless the suit can be main- 
tained the attachment must fall. The non-resident defend- 
ant who has not been legally served with process may enter 
a special appearance in the action, and have the attachment 
dissolved and the action dismissed for want of jurisdiction.^ 

Even when the circuit court is held in a state which al- 
lows its own courts to acquire jurisdiction of a non-resi- 
dent's property by attachment and substituted service of 
process, and even under the act of congress of March 3, 1887, 
which allows a suit to be brought in a circuit court in the 
district of the residence of either the plaintiff or defend- 
ant, the circuit court does not acquire jurisdiction of a suit 
on a money demand by a resident plaintiff against a non-resi- 

1 Ex parte Railway Ca, 103 U. Sw 794; Day ▼. Manufacturing Ckx, 1 
Blatchf. 628; anfe^g ISa 
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dent defendant or foreign corporation, by attachment and 
substituted service of process.^ 

The effect of removing an attachment suit from a state 
court to a federal court is stated in § 134, ante. 

% 314. Judgment Iby attachment of land in state conrts. 
In the state courts, however, if allowed by the local law, a 
valid judgment may be obtained against the attached prop- 
erty of a non-resident defendant on a money demand, with- 
out personal service of process upon him within the state 
or his voluntary appearance in the action. Such a judgment, 
if rendered with jurisdiction and in substantial accordance 
with the local law, cannot be impeached collaterally in the 
federal courts or in the courts of other states, even if it 
contains errors which would authorize an appellate court 
to reverse the judgment. Want of jurisdiction in the court 
which rendered the judgment is the only ground upon 
which it can be refused effect or disregarded when intro- 
duced in a collateral proceeding in the courts of another 
sovereignty.* These points were decided by the supreme 
court in the leading case of Cooper v. Eeynolds^ 10 Wall. 
308. That was an action of ejectment to recover one hun- 
dred and sixty acres of land in Tennessee, and was brought 
in the United States circuit court for the eastern district 
of Tennessee. The plaintiff below, Eeynolds, was a non- 
resident and the original owner of the land, and was entitled 
to recover the land unless his title had been divested in a 
prior attachment suit brought against him and another 
person by one Brownlow in a state court of Tennessee. 
The attachment suit of Brownlow v. Reynolds et al. was an 
action for alleged false imprisonment of the plaintiff. A 
writ of attachment was sued out against the defendant's 
property, upon which one hundred and sixty acres belong- 
ing to Eeynolds were specifically attached at the com- 
mencement, or at least at an early stage, of the proceedings. 

'Harland v. United Lines Tel «CJooper v. Reynolds, 10 Wall 
Ca, 40 Fed. Rep. 808 (Shipnian, J., 808; Voorhees ▼. United States 
U. a Cir. Ct Dist Conn., 1889> Bank, 10 Peters^ 449. 
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The requirements of the Tennessee statutes relating to the 
aflBdavit and the publication were substantially, but not 
strictly, complied with. The defendants were not personally 
served with process, nor did they appear in the action. They 
were defaulted. A jury assessed the plaintiffs damages at 
$25,000, and judgment was rendered for that sum. Execu- 
tion was levied upon the one hundred and sixty acres at- 
tached, and they were sold at sheriff's sale to Cooper. 
Keynolds then brought ejectment against Cooper to re- 
cover the land, and the circuit court gave judgment for the 
plaintiff on the ground that the affidavit and publication in 
the case of Brownhw v. Reynolds were defective and that 
the judgment of the court, the sheriffs sale and deed 
were null and void and conveyed no title to the purchaser, 
Cooper. 

The supreme court, however, reversed this judgment, and 
held that the purchaser acquired a good title to the land 
which had been attached in the former action. The reason- 
ing of the court was to the effect that the case in the state 
court was, in its essential nature, a proceeding in rem^ and 
was governed by principles applicable to that class of cases ; 
that in proceedings in rem^ jurisdiction of the res is ob- 
tained by a seizure, or by an act of equivalent import ; that 
when land is proceeded against, an actual seizure being im- 
possible from the nature of the subject-matter, a levy of the 
writ of attachment upon it is sufficient to subject it to the 
control of the court ; and that after such seizure, and notice 
by publication in accordance with the state laws, a state 
court acquires jurisdiction over the property attached, and 
can render a judgment which is valid as against the attached 
property, but is not valid as against the defendant person- 
ally, nor as against any other of his property not so seized 
and subjected to the jurisdiction of the court. It was also 
decided that the defects in the affidavit and in the publica- 
tion of notice were not sufficient to show a want of jurisdic- 
tion in the state court, and that therefore the federal courts 
could not refuse to give full effect to its judgment. The 
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court, by Mr. Justice Miller, says: "Now, in this class of 
cases, on what does the jurisdiction of the court depend? 
It seems to us that the seizure of the propertj^ or that 
which in this case is the same in eflfect, the levy of the 
writ of attachment on it, is the one essential requisite to 
jurisdiction, as it unquestionably is in proceedings purely 
in rem. Without this the court can proceed no further; 
with it the court can proceed to subject that property to 
the demand of plaintiff." Page 319. *'The court, in such 
a suit, cannot proceed unless the officer finds some property 
on which to levy the writ of attachment. A return that 
none can be found is the end of the case, and deprives the 
court of further jurisdiction, though the publication may 
have been duly made and proven in court." Pages 318, 310. 

§ 215. Judgment Iby attachment of goods or chattels. 
A like rule prevails with respect to a judgment by default 
against a non-resident defendant upon an attachment of 
his goods or chattels situated in the state of process. The 
lex situs, the law of the state where the property is kept 
and used, governs the question of its seizure on attach- 
ment and execution, and not the law of the state where the 
non-resident owner resides. The maxim molilia sequuntur 
personam, hy which personal property is regarded as sub- 
ject to the law of the owner's domicile, does not apply to 
the case of attachment and execution. Attachment laws 
are legal modes of divesting and acquiring title to property 
by operation of law, and without the consent of the owner. 
A title so acquired under a valid and constitutional law of 
the state of situs is valid and must be respected in all other 
states and in the federal courts, under the full faith ar.d 
credit clause of the constitution.^ 

In Melhop v. Doane, 31 Iowa, 397 (7 Am. Eep. 147), it 
appeared that the plaintiff, who was a resident of Iowa, 
owned several chests of tea which were situated in Illinois; 
that while there the tea was attached by the present de- 

1 Green v. Van Buskirk, 7 Wall 139. 
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fendant in accordance with the laws of Illinois for a debt 
which he alleged to be due him from the present plaintiff; 
that after due publication of notice to the non-resident 
owner the Illinois court rendered judgment by default in 
favor of the then plaintiff and issued an execution, upon 
which the tea was sold to satisfy the judgment. The pres- 
ent action was to recover the value of the tea so converted 
to the defendant's use under the Illinois proceedings, on the 
ground that the claim sued upon in Illinois was wholly 
false and unfounded, and that the present plaintiff had no 
actual knowledge of the pendency of that action. But the 
court held (Miller, J., dissenting) that the plaintiffs title to 
the tea had been divested by the attachment suit in Illinois ; 
that, as the Illinois judgment was rendered with jurisdic- 
tion over the tea, it was entitled to full faith and credit in 
Iowa; that it was not open to the plaintiff in this action 
to show that the claim sued upon in Illinois was unfounded, 
and that he could not recover the value of the tea unless 
he could prove that the Illinois judgment was fraudulently 
procured. 

§ 216. Judgment by garnishment of debt dae non-resi- 
dent defendant. — Upon the question as to what effect is 
due in other states to a judgment rendered by default upon 
substituted service of process against anon-resident defend- 
ant, where a debt due him has been garnished, the author- 
ities seem to be irreconcilable. Camjibell v. Home Ins, Co,,, 
1 S. 0. 158, was a suit on a policy of insurance brought by 
a citizen of South Carolina in the courts of that state 
against a New York insurance company. The defense was 
payment under judgments of garnishment rendered by the 
supreme court of New York in two suits against the present 
plaintiff by two of his New York creditors. The plaintiff 
contended that the New York judgments were not binding 
upon him, because he was a non-resident of New York, and 
had been served in one case by publication and in the other 
case by personal service in South Carolina, and because the 
records of the New York judgments were silent as to 
17 
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whether there was a seizure of the debts by service on the 
garnishee and payment by it of the judgments. But the 
supreme court of South Carolina held that the facts of 
seizure and payment could be proved by evidence outside 
of the records; that the New York court acquired jurisdic- 
tion over the debts by such process ; that its judgments 
were entitled to full faith and credit in South Carolina, and 
that payment under such judgments was a valid defense in 
this action. 

The cases of East Tennessee Ry t>. Kennedy^ 83 Ala. 462 ; 
Baltimore R*y v. May^ 25 Ohio St. 347; Morgan t>. Neoille^ 
74 Pa. St. 52; Moore v. (7., R, L& P. Ry, 43 Iowa, 385, 
and Cochran v. Fitch, 1 Sandf. Ch. (K Y.) 142, all tend to 
support the views of the South Carolina court as expressed 
in CampbeU v. Home Ins. Co.j vhi supra, though none of 
these cases go so far as that case. Several of these cases 
proceed more or less upon the view that the situs of a debt 
is the debtor's domicile, instead of the creditor's domicile, 
and that therefore the debtor's state has jurisdiction over a 
debt due to a non-resident, and the power to discharge it 
under garnishee proceedings. This is the only theory upon 
which a judgment charging the garnishee for a debt due 
by him to the non-resident defendant can be entitled to 
"full faith and credit" in other jurisdictions; for it is well 
settled that if the court rendering such a judgment has not 
jurisdiction over the property attached, its judgment will 
not be given that force and effect, and does not divest the 
title of the defendant, the original owner. 

It was shown in sections 26-28, ante, that a state has no 
jurisdiction over a debt due by a resident to a non-resident, 
as it is situated outside of the state at the domicile of its 
owner, the creditor, and that therefore the debtor's state 
has no power to tax such property. The same principle 
has been applied to the garnishment of debts due non-resi- 
dents of the state of process; and this seems to be the true 
view. In Renier v. HurUnU, 50 N. W. Eep. 783; S. C, 80 
or 81 "Wis. — y and in Missouri Pacific Ry v. Sharitt, 43 
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Kan. 375, this view was expresse<l with clearness and force. 
In the Wisconsin case, the defense was an Illinois judgment 
in garnishment, which had been rendered against the pres- 
ent plaintiff as defendant, who was a resident of Wisconsin 
and consequently a non-resident of Illinois. The Illinois 
judgment was rendered upon default, without personal 
service or voluntary appearance, but by publication and 
service upon the debtor of the non-resident defendant, in 
accordance with the law of Illinois. The Wisconsin court 
held that the Illinois judgment was void, both in rem and 
iji personam: in rem^ because the Bxixis of the debt gar- 
nished was in Wisconsin at the domicile of its owner, the 
creditor, and not in Illinois, and that therefore the Illinois 
court never acquired rightful juri>diction of the property 
attached, and its judgment did not divest the title of the 
original owner.* 

In the unanimous opinion of the court, delivered by Cas- 
soday, J., it is said : " The theory upon which foreign at- 
tachments and foreign garnishments are sustained is that 
the principal defendant is beyond the reach of process, but 
that his property is within the reach of such process, and 
may therefore be seized thereon. BaUroad Co. v, Pe^inock, 51 
Pa. St. 244. As indicated, the proceedings of the Chicago 
court were not based upon any cause of action originating 
in the state of Illinois, nor to enforce any contract or en- 
gagement entered into with reference to any subject-matter 
within that state, but merely for the purpose of reaching 
property belonging to Mrs. Eenier having no tangible ex- 
istence in that state. The authorities cited, as well as 
others which might be cited, pretty clearly show that the 
Chicago court obtained no jurisdiction over that property. 
. . . It follows that the proceedings in the Chicago 
court did not operate as a bar or abatement of this ac- 
tion." 

§ 317. Jurisdictional facts must clearly appear in the 
record relied upon. — Unless all the essential jurisdictional 

1 See^ also, §§ 140-142, ante. 
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facts clearly appear in the record relied upon as a cause of 
action, or as a ground of defense, a judgment by default 
upon substituted service will not be entitled to any force 
or effect in the courts of other sovereignties.* Publication 
for the full number of times and for the full period re- 
quired by statute is an essential jurisdictional fact within 
the meaning of this rule.* 

In Guaranty Ti^st Co, v. Green Cove Ry, 139 U. S. 137, 
a state court of Florida entered a decree foreclosing a 
mortgage against a non-resident defendant upon publica- 
tion alone, without personal service or voluntary appear- 
ance. In a subsequent suit in the United States circuit 
court for Florida, this state decree was relied upon in de- 
fense. The local statutes required notice to be published 
once a week for four months, which the local courts had 
construed in other cases to mean calendar months and not 
lunar months. On July 29, 1884, the state court had made 
an order that the defendant appear and answer the bill of 
complaint on or before the first Monday of December, 1884, 
which fell on December 1st, and also ordered that notice be 
duly published. The only evidence that publication was 
duly made was an affidavit made and subscribed on Decem- 
ber 15, 1884, stating that notice " was duly published in the 
said newspaper for nineteen consecutive weeks prior to this 
date, to the best of his knowledge and belief." Construing 
this aflSdavit strictly, the last publication fell upon Saturday, 
December 13th (as the paper was a weekly), and the first 
publication on August 9th. But as the defendant was re- 
quired to appear and answer on December 1st, such publi- 
cation only gave the defendant one hundred and fourteen 
days' notice, which was more than four lunar months but 
eight days less than than four calendar months before the 
1st of December. It was held that the decree of the state 
court was void for want of jurisdiction, and constituted no 
defense to this suit in the federal court, because publication 

» Rand v. Hanson, 154 Mass. 87. 2 Early v. Doe, 16 How. 610; Set- 

tlcmier v. Sullivan, 97 U. & 444 
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had not been made for the full period of foar calendar 
months. 

When service is made within the state of process upon 
the agent of a foreign corporation, it is essential, in order 
to support the jurisdiction of the court to render a personal 
judgment, that it should appear somewhere in the record — 
either in the application for the writ, or accompanying its 
service, or in the pleadings, or the finding of the court — 
that the corporation was engaged in business in the state ; 
and the oflBcer's return stating that he served the writ per- 
sonally upon John Smith, ^^ agent of the said^^ defendant in 
a certain county of the state, does not show with sufficient 
clearness that the corporation was engaged in business 
there. A personal judgment so rendered by default in a 
state court is void for want of jurisdiction, and constitutes 
no defense by way of set-oflf in a federal court.* 

In South Carolina it has been decided that where the 
record of a judgment of a sister state is silent upon some 
jurisdictional facts, the existence of such facts may be shown 
by evidence outside of the record ; and if shown by such evi- 
dence, the judgment is entitled to full faith and credit, and 
may be enforced either as a cause of action or as a ground 
of defense.* 

§ 318. Seizure at coininencement of suit is required. 
In order that a valid judgment may be recovered upon a 
money demand against the property of a non-resident de- 
fendant, upon substituted service of process, his property 
must be seized and brought under the control of the court 
at the commencement of the proceedings. It is not suffi- 
cient that he owns property within the state at that time, 
and that it is seized upon execution after judgment, even if 
the local statutes in terms authorize that mode of pro- 
cedure. The sale of his property under such proceedings 
deprives him of his property without due process of law, in 
violation of the fourteenth amendment, and he can main- 

JSt Clair v. Cox, 106 U. a 850. a a 158; Lawrence v. Gaulfcney, 
'Campbell v. Home Ina Ca, 1 Cbeeves (S. C.X 7. 
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tain an action for its recovery against the purchaser at 
sherifFs sale. The judgment is rendered without rightfal 
jurisdiction over the property sold, and constitutes no de- 
fense to the action for its recovery. The judgment and the 
sheriflTs sale and deed, even when rendered and executed 
in strict accordance with the local statutes, are all nullities, 
and confer no title upon the purchaser as against the non- 
resident owner. Publication of notice, or other form of 
substituted service of process, without preliminary seizure, 
is not sufficient to authorize a money judgment against a 
non-appearing, non-resident defendant.* 

§ 219. Leading case upon seizure^ Pennoyer v. Neff, 
95 U. 8. 714. — The leading case upon the above points is 
Pennoyer v. Neff^ 95 U. S. 714. This action was brought 
by Neff against Pennoyer in the circuit court of the United 
States for the district of Oregon, to recover a tract of 
land in that state, which Pennoyer had purchased at 
sheriflTs sale, upon a judgment recovered by one Mitchell 
against Neff in a local state court. Neff was a non-resi- 
dent of Oregon, and Mitchell sued him for professional 
services as an attorney, and after a judgment by default 
he levied upon and sold the land in dispute to satisfy 
his claim. The land had not been attached at the com- 
mencement of the suit, and it was not subjected to the 
control of the state court until it was seized upon the exe- 
cution. This was in accordance with the practice and 
statutes of Oregon, which also declared that " the title to 
property sold upon execution issued on such judgment to 
a purchaser in good faith shall not be thereby affected." 

Mr. Justice Field, in answer to the position that it was 
immaterial whether the property were brought under the 

1 Pennoyer v. Neff, 95 U. a 714; Tiffany, 17 How. Pr. (N. Y.) 106; 

Webster v. Reid, 11 How. 437; Laughlin v. Louisiana Ice Co., 35 

Eaton V. Badger, 83 N. H, 228; La. Ann. 1184, overruling Field v. 

Lovejoy t. Albee, 83 Me. 414; J^ew OrieJins Newspaper Co., 19 La. 

McKinney v. Collins, 88 N. Y. 216; Ana 86, and O'Hara v. Booth, 29 

Hulbert v. Hope Mut Ins. Co., 4 La. Ann. 817. Contra, Jarvis v. 

How. Pr. (N. Y.) 275; Warren v. Ban-ett, 14 Wis. 591. 
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control of the state court at the commencement of the pro- 
ceedings, by levy of the writ of attachment, or after judg- 
ment by the levy of the writ of execution, said : " But the 
answer to this position has already been given in the state- 
ment that the jurisdiction of the court to inquire into and 
determine his [the defendant's] obligation at all is only in- 
cidental to its jurisdiction over the property. Its jurisdic- 
tion in that respect cannot be made to depend upon facts 
to be ascertained after it has tried the cause and rendered 
the judgment. If the judgment be previously void, it will 
not become valid by the subsequent discovery of property 
of the defendant, or by his subsequent acquisition of it. 
The judgment, if void when rendered, will always remain 
void ; it cannot occupy the doubtful position of being valid 
if property be found, and void if there be none. Even if 
the position assumed were confined to cases where the non- 
resident defendant possessed property in the state at the 
commencement of the action, it would still make the valid- 
ity of the proceedings and judgment depend upon the ques- 
tion whether, before the levy of the execution, the defendant 
had or had not disposed of the property. If before the 
levy the property should be sold, then, according to this 
position, the judgment would not be binding. This doc- 
trine would introduce a new element of uncertainty in ju- 
dicial proceedings. The contrary is the law : the validity 
of every judgment depends upon the jurisdiction of the 
court before it is rendered, not upon what may occur sub- 
sequently." 

It was accordingly decided that the purchaser at sheriffs 
sale acquired no title, and judgment was rendered for the 
non-resident owner. 

In Webster' v. Hetdj 11 How. 437, the plaintiff was the 
purchaser of the land in dispute at sheriffs sale, under two 
judgments on personal demands recovered in a territorial 
court of Iowa, upon publication of notice under a statute 
of the territory against the *' owners of the half-breed lands 
lying in Lee county," and without personal service of pro- 
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cess upon such owners or their voluntary appearance ; nor 
had the land been subjected to the jurisdiction of the court 
by attachment. On this writ of error to the supreme court 
of Iowa territory, the United States supreme court held 
that the purchaser at sheriff's sale acquired no title and 
could not recover. The court, by Mr. Justice McLean, says 
on pages 459, 460 : " No person is required to answer in a 
suit on whom process has not been served, or whose prop- 
erty has not been attached. In this case there was no per- 
sonal notice, nor an attachment or other proceeding against 
the land until after the judgments. The judgments, there- 
fore, are nullities, and did not authorize the executions on 
which the land was sold." 

§ 220. The fourteenth amendment invalidates state 
judgments rendered without seizure. — It is true that 
Pennoyer v. Ntff^ 95 U. S. 714, might have been decided 
the same way without denying the constitutional power of 
the states to authorize and render such judgments ; for the 
action was brought in a lower federal court and not in a 
local state court. The same judgment in favor of the non- 
resident might have been rendered by merely holding that 
the state court, in Mitchell v. Neff^ had not jurisdiction over 
the property sold, and therefore its judgment was not en- 
titled to any faith and credit, or force and effect, in the fed- 
eral courts, and the sheriff's sale passed no title to the 
purchaser. But the reasoning of the court, as well as the 
dissenting opinion of Mr. Justice Hunt, shows clearly that 
the decision was meant to cover the point of the state's 
constitutional power under the " due process of law " clause 
of the fourteenth amendment. The court, by Mr. Justice 
Field, says on page 733 : " Since the adoption of the four- 
teenth amendment to the federal constitution, the validity 
of such judgments may be directly questioned, and their 
enforcement in the state resisted, on the ground that pro- 
ceedings in a court of justice to determine the personal 
rights and obligations of parties over whom that court has 
no jurisdiction do not constitute due process of law." In 
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Mr. Justice Hunt's dissenting opinion, he says on pages 
736-738: " The judgment of this court is based upon the 
theory that the legislature had no power to pass the law 
in question ; that the principle of the statute is vicious, and 
every proceeding under it void. . . . Whether the prop- 
erty of such non-resident shall be seized upon attachment 
as the commencement of a suit which shall be carried into 
judgment and execution, upon which it shall then be sold, 
or whether it shall be sold upon an execution and judgment 
without such preliminary seizure, is a matter not of con- 
stitutional power but of municipal regulation only." 

A judgment so rendered against a non-resident defend- 
ant is " contrary to the first principles of justice ; for its 
object was [is] to establish a claim against the defendant 
and thereby deprive him of his property without a hear- 
ing or an opportunity to be heard." * Although this New 
York case was decided on the ground chiefly that the judg- 
ment was not authorized by the New York statutes, yet 
the above quotation indicates that the judgment would be 
void, even if the local statutes had authorized it. For to 
deprive a person of his property " without a hearing or an 
opportunity to be heard" is to deprive him of his property 
" without due process of law ; " and this the states have not 
the power to do under the fourteenth amendment. 

Jarvisv, Barrett^ 14 Wis. 591, holds the contrary, namely, 
that a state legislature has the constitutional power to au- 
thorize the local courts to render a personal judgment 
against a non-resident and non-appearing defendant by pub- 
lication, without an attachment of defendant's property , 
before judgment ; and that a sale of his property seized on 
execution is valid and divests the original owner of his title. 
This decision was placed upon the grounds that " a writ of 
attachment is the usual and familiar method of conferring 
jurisdiction in such cases, but it is not the only one. There 
is no magic about the writ which should make it the ex- 
clusive remedy. The same legislative power which provided 

1 Per Danforth, J., in McE:izmey v. Ck>ll]ii8, 88 N. Y. 210, 2ia 
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it can devise some other, and declare that it shall have the 
same force and effect. . . . The essential fact upon 
which jurisdiction is made to depend is, property of the 
defendant in the state, and not whether it has been at- 
tached." Page 595, per Dixon, C. J. 

In Louisiana it was also the rule for many years that its 
courts had the power to render a personal judgment against 
a non-resident defendant upon substituted service of pro- 
cess on a curator ad hoo^ without a preliminary attachment 
of the defendant's property ; and that any of his property 
within the jurisdiction could be seized on execution to sat- 
isfy a judgment so rendered against him.* But the cases 
announcing this rule have recently been overruled by the 
same court, upon the authority of Pennoyer v. Neff^ 95 
U. S. 714, and the federal rule -adopted.* 

§ 221. Seizure of defendsBt's property as notice of 
suit. — An additional reason for requiring a seizure of de- 
fendant's property at the commencement of the suit is to 
notify him of the action, and to afford him an opportunity 
to appear and defend ; for " the law assumes that property 
is always in the possession of its owner, in person or by 
agent; and it proceeds upon the theory that its seizure will 
inform him not only that it is taken into the custody of the 
court, but that he must look to any proceedings authorized 
by law upon such seizure for its condemnation and sale." * 
Seizure after judgment upon execution does not notify the 
non-resident defendant in time to appear and defend the 
action; and publication alone without preliminary seizure 
is not sufficient notice. 

§ 333. Nominal attachment. — In some states it has been 
held under the local statutes that a nominal attachment of 
a bottle or a chip as the property of the defendant will 
authorize a judgment on a money demand against a non- 

1 Field V. New Orleans NewBp^)6r ^Laughlin v. Louisiana Ice Ckx, 
Ck>., 19 La. Ann. 86; 0*Hara v. 85 La. Ann. 1184. 
Booth, 29 La. Ana 817. » Pennoyer v. Neff, 95 U. a 714, 

727. 
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resident non-appearing defendant, upon whom merely sub- 
stituted service of process was made ; and that a subsequent 
action on such a judgment can be maintained in the same 
state.* But since . the adoption of the fourteenth amend- 
ment, it seems very clear that such judgments, even when 
authorized by the local statutes, are contrary to due pro- 
cess of law and void as to all property except that attached, 
and that no action can be maintained upon them in any 
court. The attachment of one article of defendant's prop- 
erty does not give the court jurisdiction over the person, 
nor over any other property, of a non-resident defendant, and 
a state legislature cannot confer such jurisdiction even upon 
its own courts, since the fourteenth amendment became the 
supreme law of the land. 

Even before the adoption of the fourteenth amendment 
this rule prevailed in actions brought upon such judgments 
of other states or foreign countries.^ Ewer v. Coffin^ supra^ 
was an action in Massachusetts upon a Rhode Island judg- 
ment, which had been rendered against a non-resident of 
Rhode Island after an attachment of " one pair of can- 
hooks ; " and personal service upon the defendant outside of 
Rhode Island. This was in accordance with the Rhode 
Island statutes, which also allowed a recovery in an action 
upon such judgment. The supreme court of Massachusetts 
held, however, that an action could not be maintained upon 
the judgment in Massachusetts. 

§ 223. Denial of hearing to non-resident defendant.— 
A non-resident defendant who appears in an action is en- 
titled to an opportunity to be heard in his defense. If his 
appearance be stricken out by the court and his right to be 
heard denied, a judgment against him is void, and a pur- 
chaser at sheriff's sale acquires no title as against the de- 
fendant. No circumstances will justify a dourt in such an 
arbitrary edict ; not even that the defendant is a rebel and 
resident within rebellious territory.' 

1 Stevens v. Fisher, 80 Vt 200. WalL 359; Windsor v. McVeigh, 
« Ewer V. Ck)ffin, 1 Cush. 28. 93 U. a 274* 

s McVeigh v. United States, 11 
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§ 224. Evidence of plaintiff's demand in case of inyol- 
nntary default. — The failure to recognize the difference 
between voluntary and involuntary defaults has led in some 
states to the unjust practice of allowing a plaintiff to re- 
cover the sura claimed in his declaration (if liquidated) 
without evidence on his part respecting the justice or amount 
of his claim, even when the record shows that the non-resi- 
dent defendant has not been personally served with pro- 
cess, and has not appeared in the action.^ A judgment 
after voluntary default may perhaps be rightly rendered 
upon a liquidated claim, such as a bill or note, without evi- 
dence from the plaintiff, because the defendant's conduct in 
failing to appear after personal service of process amounts 
to an admission of the plaintiff's claim and dispenses with 
proof. But a judgment upon involuntary default does not 
amount to such an admission, because the defendant is 
under no legal obligation to deny the claim, nor to appear 
in court, and therefore his conduct does not dispense with 
the necessity for sworn proof on the plaintiff's part.* This 
does not apply to a formal defect (such as a misnomer of 
the defendant), where the writ was served on the right 
person, by a proper oflBcer, within the jurisdiction of the 
court ; for in such case he is under a legal obligation to ap- 
pear and defend. When, however, the only service is by 
publication, or by personal service in another state, the 
defect is one of such substance and magnitude that a non- 
resident defendant is under no legal obligation to appear 
and defend, and is not properly " in default." For " no 
person can be considered in default with respect to that 
which it never was incumbent upon him to fulfill ; " * and it 
is not incumbent upon a non-resident defendant to appear in 
answer to a suit on a money demand when served only in 
the mode just stated.* 

1 McCormick v. Fiske, 138 Masa court, in Earle v. McVeigh, 91 U. a 
879. 503, 507. 

2 Beach v. Moegrove, 16 Fed. Rep. * Insurance Ca v. Bangs, 103 U. S. 
305. 435 ; ante, g§ 183-186, 197, 19a 

* Per Mr. Justice Clifford, for the 
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For these reasons it is believed that a judgment so ren- 
dered against a non-resident defendant, upon which his 
property is seized on execution and sold, even under a prior 
attachment, would deprive him of his property without 
due process of law, — would be void in all courts, and would 
not bar a subsequent action by him for its recovery. There 
is absolutely no evidence before the court upon which it 
can predicate its judgment. There is no aflBrmative evi- 
dence from the plaintiff; and there is no negative evidence 
arising from the non-resident's failure to appear, because 
he is under no legal obligation to appear. A court can 
only render judgment for a plaintiff upon evidence, and a 
judgment rendered without evidence is absolutely null and 
void. It seems to be an improper exercise of jurisdiction ; 
and therefore a judgment so rendered is not entitled to 
any force or effect in other states.^ 

§ 235. Exeoptlons and qualifications. — There are some 
important qualifications of and exceptions to the rule that 
a non-resident's property must be subjected to the jurisdic- 
tion of the court by seizure at the commencement of the 
proceedings in order to justify its sale, upon substituted 
service of process by publication, or in such other mode as 
is authorized by the local state law, when the suit is in a 
state court, or by the federal law when the suit is in a fed- 
eral court. 

Exception 1 — Bill to remove cloud upon title to real 
estate or to quiet title. — The question as to the power of 
a state to authorize its courts to remove clouds upon the 
title to land within its borders or to quiet title thereto, by 
substituted service of process upon non-resident claimants, 
has been much discussed of late, and finally decided in favor 
of the state's power, by the supreme court of the United 
States. In other words, it is now settled that a state has 
the constitutional power to provide by statute that the 
title to real estate within its limits may be settled and de- 
termined by a suit in which the defendant, being a non- 

1 Reynolds v. Stockton, 140 U. a 254. 
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resident or foreign corporation, is brought into court only 
by publication, or by any other reasonable form of sub- 
stituted service of process. And a decree or judgment of 
a state court rendered upon such service of process, in ac- 
cordance with the statute, is entitled to full faith and credit, 
and force and effect, in the federal courts and in the courts 
of sister states.^ 

§ 226. Leading case of Arndt t. Griggs^ 134 U. 8. 316. 
This action was brought to recover possession of land in 
Nebraska, and was brought in the United States circuit 
court for the district of Nebraska. The suit involved the 
validity of a decree of a state court of Nebraska, quieting 
title to the land in suit as against a non-resident claimant 
who was served only by publication, and did not appear in 
the proceedings in the state court. If these proceedings 
were valid, the defendant who claimed under them was 
entitled to judgment; if they were void for want of juris- 
diction, the decree was not entitled to any force or effect 
in the federal court and the defendant was not entitled to 
judgment. The state decree was rendered in accordance 
with the local statutes, which authorized the state court to 
acquire jurisdiction by publication, for the purpose of quiet- 
ing title to real estate, as against non-resident claimants of 
the same. 

The circuit court held, probably upon the authority of 
Hart V. Sansoin, 110 TJ. 8. 161, that the state court did not ac- 
quire jurisdiction, and that its decree was not entitled to any 
force or effect in the federal court, and gave judgment for 
the plaintiff. The argument in support of this judgment 
was, that a suit to quiet title is a suit in equity ; that equity 
acts upon the person ; and that the person is not brought 
into court by service by publication alone. But the supreme 
court reversed the judgment, for the following reasons: 

" While these propositions are doubtless correct as state- 

1 Arndt v. Griggs, 134 U. a 316; 767; Cloyd v. Trotter, 118 111. 891; 

Yenable v. Dutch, 37 Kans. 515; Essig v. Lower, 120 Ind. 239; 21 

Dillen v. Heller, 39 Kans. 699 ; Mar- N. E. Rep. 1090 ; Wunstel v. Landry, 

ion Ck>uTity v. Welch, 40 Kans. 89 La. Ann. 812. 
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ments of the general rules respecting bills to quiet title, 
and proceedings in courts of equity, they are not applicable 
or controlling here. The question is not what a court of 
equity, by virtue of its general powers and in the absence 
of a statute, might do, but it is, what jurisdiction has a 
state over titles to real estate within its limits, and what 
jurisdiction may it give by statute- to its own courts, to de- 
termine the validity and extent of the claims of non-resi- 
dents to such real estate? If a state has no power to bring 
a non-resident into its courts for any purpose by publico 
tion, it is impotent to perfect titles of real estate within its 
limits held by its own citizens ; and a cloud cast upon such 
title by a claim of a non-resident will remain for all time a 
cloud, unless such non-resident shall voluntarily come into 
its courts for the purpose of having it adjudicated. But no 
such imperfections attend the sovereignty of the state. It 
has control over property within its limits ; and the condi- 
tion of ownership of real estate therein, whether the owner 
be stranger or citizen, is subjection to its rules concerning 
the holding, the transfer, liability to obligations, private or 
public, and the mode of establishing titles thereto. It can- 
not bring the person of a non-resident within its limits — 
its process goes not out beyond its borders — but it may 
determine the extent of his title to real estate within its 
limits ; and for the purpose of such determination may pro- 
vide any reasonable methods of imparting notice. The 
well-being of every community requires that the title of 
real estate therein shall be secure, and that there be con- 
venient and certain methods of determining any unsettled 
' questions respecting it. The duty of accomplishing this is 
local in its nature ; it is not a matter of national concern 
or vested in the general government ; it remains with the 
state; and as this duty is one of the state, the manner of 
discharging it must be determined by the state, and no 
proceeding which it provides can be declared invalid, un- 
less in conflict with some special inhibitions of the consti- 
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tution, or against natural justice." Per Mr. Justice Brewer, 
for the court, at pages 320, 321. 

§ 237. Methods of imparting notice must be reasonable 
and not contrary to natural justice.— It is implied in the 
opinion of the supreme court in Amdt v. OriggSj 134 U. S. 
316, 321, that the method adopted by the state for impart- 
ing notice of such proceedings to non-resident defendants 
must be reasonably adapted to accomplishing that object. 
It must not be contrary to natural justice nor in conflict 
with the national constitution ; otherwise the state judg- 
ment or decree maj^ be treated as void and disregarded 
when introduced in evidence in the federal courts or in the 
courts of other states.' If the method prescribed be so un- 
reasonable as to be contrary to due process of law, the state 
judgment is void, even in the local state courts, under the 
fourteenth amendment to the constitution.^ 

In an Illinois case, Cloyd v. Trotter^ 118 111. 391, the de- 
fendant was a resident of New York, and was there served 
with a copy of a bill in chancery to remove a cloud from 
the title to land in Illinois in accordance with the Illinois 
statutes. He did not appear in the lower court and judg- 
ment was rendered against him, not only removing the 
cloud, but also for costs of court. On a writ of error to 
reverse this judgment the supreme court of Illinois held 
that the lower court acquired jurisdiction by such service 
to remove the cloud, ^ but not to render a personal money 
judgment for costs, or to award a general execution against 
him for the costs. 

It may be considered as settled law in the United States 
that in proceedings to enforce any legal or equitable lien, 
or to remove a cloud upon the title to real estate, a statute 
which authorizes notice by publication to non-resident 
claimants for once a week for six or more consecutive 
weeks, and which allows a non-appearing defendant one 

1 Neodham v. Thayer, 147 Masa 2 Upon this point see, also, Marion 
586 ; Eastman v. Dearborn, 63 N. H. County v. Welch, 40 Kan. 767. 
864. 
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year or more after judgment to appear and to have the 
judgment set aside upon payment of costs, is a reasonable 
method of imparting notice in that class of oases, and is 
not contrary to the federal constitution ; nor is the juris- 
diction so conferred upon the courts defeated by any prin- 
oiple of federal or interstate law.* 

§228. (8) Mortgage liens, renders' liens, etc.— The 
preceding principles a,pply in full force to actions and suits 
brought to enforce liens to specific property within the 
territorial jurisdiction of the court as against non-residents. 
In such case substituted service of process, without actual 
seizure of the thing, is suflBcient and valid to confer juris- 
diction m rem. The eighth section * of the judiciary act 
of March 8, 1876 (18 Stat. 470, 472), expressly authorizes 
this mode of procedure in the federal courts ; and the valid- 
ity of this act and of the jurisdiction conferred were vir- 
tually sustained by the supreme court in Mdlen v. MoUne 
Iron Works, 131 U. S. 852. 

Where the local law allows it, an action may be main- 
tained by a vendor in a court of the state where immov- 
tible property is situated to set aside or dissolve a sale on 
the ground of non-payment of the purchase-money by the 
vendee ; and the non-resident vendee may be brought into 
oourt by substituted service of process, and the court ac- 
•quires jurisdiction in rem without a seizure of the property 
by attachment. Such state process is not contrary to the 
^'due process of law" required by the fourteenth amend- 
ment, because the case presents the question of the title or 
ownership of property within the state, and is therefore 
not a purely personal action, but partakes of the nature of 
a proceeding i/n rem} 

Such proceedings in the state courts are entitled to full 
force and effect in the federal courts and in the courts of 

iMeUen v. Moline Iron Works, ^ This section is quoted in full in 
181 U. a 853 ; Amdt v. Griggs, 134 the note to section 180, ante. 
U. a 818, 827. SMcKenzie v. Bacon, 88 La. Ann. 

764 
18 
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other states. Thus, in Palmer v. McComiich^ 28 Fed. Eep^ 
541, a suit was broaght in the United States circuit coart 
for Iowa to redeem a mortgage of land, and to set aside a 
previoas foreclosure ordered by a state court by publica- 
tion alone, against a non-resident of Iowa. But the fed- 
eral court (Shiras, J.) held that the state statutes were not 
unconstitutional, and that the state decree of foreclosure 
was valid in the federal court, and could not be set aside. 
So in Oswald v. Kamprrum^ 28 Fed. Eep. 36, a like decision 
was made in a case to set aside or nullify a sale of land or- 
dered by a state court to enforce a vendor's lien for pur- 
chase-money. 

But in foreclosure proceedings against a non-resident 
mortgagor, by publication or other form of substituted serv- 
ice of process, there is no presumption in favor of the juris- 
diction of the court ; and unless the record shows a compli- 
ance in all essential particulars with the statute authorizing 
such service, its decree by default and order of sale are null 
and void, and will pass no title to the purchaser at sheriff's 
sale.^ 

§ 229. (3) Bill for specific performance.— In the case 
of a bill in equity to enforce the specific performance of a 
written contract to convey land, the state where the land 
lies has the constitutional power to provide by statute that 
if a non-resident refuses or neglects to execute a deed, this 
may be done in his behalf by a trustee appointed by the 
court for that purpose, after notice by publication alone, 
without seizure.' 

§ 230. (4) Under the power of eminent domain.— A 
state may authorize the taking or condemnation of prop- 
erty therein, belonging to non-residents, by publication and 
without preliminary seizure. In this dass of cases this 

1 Guaranty Trust Ca v. Green Amdt v. Griggs, 184 TJ. a 816, 829 ; 
Cove R'y» 189 U. & 187; Swift v. Felch v. Hooper, 119 Mass. 62; 
Meyers, 87 Fed. Rep. 87. Matteson v. Soofield, 27 Wis. 671 ; 

2 Hart V. Sansom, 110 U. & 151, Bourke v. McLaughlin, 88 CaL 196. 
155, and cases cited by the court; 
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constitutes " due process of law " within the meaning of 
the fourteenth amendment; and the non-resident owner 
cannot avoid such condemnation proceedings under the 
state law on the ground that they violate the federal con- 
stitution. If binding in the state courts under the state con- 
stitution and laws, they are also binding in the federal 
courts and the courts of other states.^ 

Thus, in a proceeding before the county commissioners 
of Kansas to condemn a non-resident's land for railroad 
purposes, notice was published in compliance with the Kan- 
sas statute, specifying the section, township and range, 
county and state, in which it was proposed to locate the 
railroad. Upon such notice merely, the commissioners con- 
demned the land, as of the value of $725. The owner, 
being dissatisfied with the amount allowed him, brought 
suit in the United States circuit court for Kansas, claiming 
that the state tribunal had not acquired jurisdiction by such 
notice, and that its judgment was void. But the supreme 
court held otherwise, for these reasons : 

" The owner of real estate who is a non-resident of the 
state within which the property lies cannot evade the 
duties and obligations which the law imposes upon him in 
regard to such property by his absence from the state. 
Because he cannot be reached by some process of the courts 
of the state, which of course have no eflBlcacy beyond their 
own borders, he cannot therefore hold his property exempt 
from the liabilities, duties and obligations which the state 
has a right to impose upon such property; and in such 
cases some substituted form of notice has always been held 
to be sufficient warning to the owner of the proceedings 
which are being taken under the authority of the state to 
subject his property to those demands and obligations. 
Otherwise the burdens of taxation, and the liability of such 
property to be taken under the power of eminent domain, 

1 Huling V. Kaw VaUey R'y, 180 28 WaU. 108; Boom Ckx v. Patter- 
U. a 559; Secombe v. Railroad Ck>., son, 98 U. & 40& 
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would be useless in regard to a very large amount of prop- 
erty in every state of the Union. 

" It is therefore the duty of the owner of real estate, 
who is a non-resident, to take measures that in some way 
he shall be represented when his property is called in req- 
uisition; and if he fails to do this, and fails to get notice 
by the ordinary publications which have usually been re- 
quired in such cases, it is his misfortune, and he must abide 
the consequences. Such publication is ^ due process of law,' 
afi applied to this class of cases." ^ 

Instead of bringing a new suit in the federal court, the 
non-resident owner of the land condemned should have re- 
moved the old suit from the state court to the federal court ; 
and might have obtained in that way a much larger sum 
for his land.* 

§ 231. (6) Partition of land of non-resident. — It seems 
to follow from the reasoning of the supreme court in Free- 
man v. AldersoUy 119 U. S. 185, and in Amdt v. OriggSj 134 
U. S. 316, that a state has the power to render a valid de- 
cree of partition of lands within its limits as against a non- 
resident co-tenant, by publication alone, without personal 
service of process, or appearance, or seizure ; and that such 
. decree will be entitled to full force and effect in the courts 
of other sovereignties. 

§ 232. Judgment for costs in partition proceedings. — 
But a personal judgment for costs rendered in a state court 
in a proceeding to partition land by publication against a 
non-resident, non-appearing owner of an undivided part is 
void, and a* sale of his property on an execution issued to 
collect the costs is void and passes no title to the purchaser. 
" Such action (for partition), though dealing entirely with 
the realty, is not an action in rem in the strict sense of the 
term ; it is an action against the parties named, and though 
the recovery and partition of real estate are sought, that 

iPer Mr. Justice MiUer, /or the SBoom Ckx ▼. FatteiBOXi* 98 U. & 
courts in Huling v. Kaw YaUey B*7, 408. 
180 U. a 669, 668, 664 
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does not change its character as a personal action ; the judg- 
ment therein binds only the parties in their relation to the 
property. The service of citation by publication may suf- 
fice for the exercise of the jurisdiction of the court over 
the property so far as to try the right to its possession and 
to decree its partition, but it could not authorize the crea- 
tion of any personal demand against the defendant, even 
for costs, which could be satisfied out of his other prop- 
erty."^ 

§ 233. (6) Taxation of non-resident's property. — As to 
the power of the state upon the subject of the taxation of 
property owned by non-residents and foreign corporations, 
see exhaustive opinions by Mr. Justice Field for the su- 
preme court in State Tax on Foreign-Jield Bonda^ 15 Wall. 
300, and Haga/r v. Reclamation District^ 111 U. S. 701, and 
of Mr. Justice Gray for the court in PttUman^s Car Co. v. 
Pennsylvania, 141 U. S. 18. As to the power of a state 
to tax debts due by residents to non-resident, see ante^ 
§§ 26-28 ; and as to the power of congress to tax debts due 
aliens, see ante, § 30. 

§ 234. (7) Divorce suits against non-residents. — A 
state has the power to grant a valid divorce to one of its 
citizens, without personal service of process upon or volun- 
tary appearance by the non-resident defendant. Every 
state possesses jurisdiction to determine the civil status of 
its citizens, and notice by publication, or other form of sub- 
stituted service of process, if allowed by local law, is suffi- 
cient to justify a decree in divorce cases changing the stattc& 
of the complaining party from that of a married person to 
that of a single person.' 

§ 235. Note on general attachment of non-resident's 
real estate. — A question of considerable practical impor- ^ 
tance in those states which allow a general attachment of 

iPer Mr. Justice Field in Free- sea 156; Cooley's CSonst Liiii.» 

man v. Alderson, 119 U. S. 185, 190. p. 405 and cases cited. See further on 

2 Pennoyer v. NeflF, 95 U. S. 714, this subject^ oh. Xni, post, on Dl- 

784^ 785 ; Bishop on Mar. & Div., vorca 
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reaJ estate, is, whether or not a judgment rendered against 
a non-resident defendant on a money demand by publica- 
tion and a general attachment of his real estate, without 
personal service or voluntary appearance, is valid, and will 
pass a good title to the purchaser at sheriff's sale, as against 
the non-resident defendant? 

This form of attachment is of every day practice in the 
"New England States, and many valuable estates are held 
upon titles so derived. The attachment purports to run 
against all the defendant's ^^ right, title and interest in and 
to real estate " situated within a specified county, and it 
may be made at the commencement of the action, without 
an affidavit by the plaintiff respecting the justice or amount 
of his claim, or that the defendant's residence or where- 
abouts are unknown to him. The statute does not require 
the attaching officer to go upon or even within view of the 
land, nor to describe it with certainty. It only requires 
him to note the fact of attachment upon the writ, and 
then to deposit the original writ, or a copy thereof, in the 
registry of deeds, or in the office of the clerk of the courts 
of such county.* 

Can the non-resident owner of the land sold upon such a 
judgment in a state court maintain an action for its recov- 
ery against the purchaser at sheriff's sale? In the federal 
courts he can maintain such an action, if the state court 
had not jurisdiction over the property sold, or if the state 
process were contrary to due process of law ; for then the 
state judgment would be entitled to no " faith and credit,'^ 
or force and effect, in the federal courts, even when sitting 
within the same state.^ In the local state courts, he can 
maintain such an action if the original proceedings deprive 

1 Mas& Pub. Sts., ch. 161, sees. 61- 488 ; Burkhardt v. Mcaellan, 1 Abb. 

68 ; Taylor v. Mixter, 11 Pick. (Masa) Ct of App. Dec, (N. Y.) 263 ; Rodgers 

841; Huntington v. Cobleigh, 5 Vt v. Bonner, 45 N. Y. 379; Sanger v. 

49; Braley v. French, 28 Vt 546; TrammeD, 66 Texas, 86L 
Crosby v. ADyn, 5 GreenL (Me.) «Pennoyer t. Neflf, 95 U. a 714; 

458; Howard v. Daniels, 2 N. H. Hart v. Sansom, 110 XJ. a 15L 
187; Moore v. Kidder, 55 N. H. 
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him of his property **' without due process of law," or are 
void under any other provision of the national or state 
constitution.* These two questions are so closely related 
that they may be conveniently treated together. 

§ 236. Kind of Jurisdiction required to divest title of 
non-resident defendant. — By jurisdiction is not meant 
merely state jurisdiction (i. ^., such jurisdiction as is con- 
sidered valid in the state courts under the local constitu- 
tion and laws), but also jurisdiction of an interstate and 
constitutional nature, which is considered valid in all courts 
under the principles of interstate law and of the national 
constitution. This distinction is explained in section 189, 
anUy and is a very important one. Of course the jurisdic- 
tion, in order to render the judgment valid in any court, 
must be acquired in a mode allowed by the local law. But 
this of itself is not suflBcient. If acquired in a mode pro- 
hibited by the principles of interstate law, the state judg- 
ment will be void in the federal courts ; and if acquired in 
a mode prohibited by ^' due process of law," or by any other 
clause of the national constitution, the state judgment will 
be void in all courts, even in the local state courts.* 

The writer is of the opinion that such a state judgment 
is void, for want of jurisdiction, as against the non-resident 
defendant, and that he can maintain an action against the 
purchaser at sheriflPs sale, or his grantees, for the recovery 
of the land so sold ; because the state process is contrary 
to due process of law, and therefore the sale is a depriva- 
tion of property without " due process of law," in violation 
of the fourteenth amendment. 

For jurisdictional purposes an attachment must be made 
at the commencement of the action, and must in general be 
made by an actual seizure of the defendant's property, or 
by an act of equivalent import.' The exceptions to this 
rule have been stated and explained in sections 225-234, 

iPennoyer v. Neff, 95 U. a 714; 686; Eastman v. Dearborn, 68 N. H. 
Beard v. Beard, 21 Ind. 821. 864 

'Needham v. Thayer, 147 Mas& * Ante, g§ 218-220. 
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antey and a general attachment clearly does not fall within 
the reason of any of the exceptions. 

The state court does not acquire jurisdiction by a gen- 
eral attachment and publication ; because neither the person 
of the non-resident defendant, nor his land, is thereby sub- 
jected to the rightful jurisdiction of the court. It is settled 
that his person is not thereby subjected to its jurisdiction.* 
And it is submitted that his land is not thereby subjected 
to the court's jurisdiction; because such process violates 
due process of law in two essential particulars, which are 
stated in sections 238, M2yj>o8t. But first as to the mean- 
ing and scope of due process at law. 

§ 237. ^^Due process of law '* defined. — "Due process 
of law " in judicial proceedings means a course of legal pro- 
ceedings in substantial accordance^ with those rules and 
principles relating to the essential and fundamental princi- 
ples of liberty and justice which were established in our 
systems of jurisprudence for the protection and enforce- 
ment of private rights at the time of the adoption of the 
constitution,' regard being had to the particular system of 
jurisprudence, or course of proceedings in question.* 

The provision in the fourteenth amendment that " no 
state shall deprive any person of life, liberty or property 
without due process of law " is an important limitation 
upon the power of the states, and has greatly increased the 
jurisdiction and power of the federal judiciary. Under 
this clause the supreme court of the United States is made 
the final judge of what process is due process, and its de- 

iPennoyer v. Neflf, 95 U. a 714 Bank, 18 Blatch. 1, 21, 35 ; CrandaU 

«Hurtado v. California, 110 U. a v. Jones, 6 R L 144, 148; Backers 

616, 533, 586, 537; Arrowsmith v. v. Lebanon, 11 N. H. 19, 26, 27; 

Harmoning, 118 U. a 194 ; Jones v. Powers v. Raymond, 137 Ma8& 483, 

Bobbins, 8 Gray (Mass.), 829, 84^-350. 485,486. 

'Murray's Lessee ▼. Hoboken, 18 < Haling v. Kaw VaUey R'y, 130 

How. 272; Davidson v. New Or- XJ. a 559, 564; Stilwell v. KeUogg, 

leans, 96 U. a 97; McMillan ▼. An- 14 Wis. 461; Tabor v. Ck)6k, 15 

det80ii»95n.a87; Lavinv. Savings Mich. 822, and cases cited supra. 
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oisions upon this question are binding not only upon the 
lower federal courts but also upon all state courts.* 

It is not every process of law which the state establishes 
which is due process of law, for if this were the true con- 
struction it would render the restriction absolutely nuga- 
tory and turn this part of the constitution into mere non- 
sense. In Da/oidson «. Ifew Orlecma^ 96 TJ. S. 97, 101, 102, 
Mr. Justice Miller, in delivering the opinion of the court, 
says: "The prohibition against depriving the citizen or 
subject of his life, liberty or property without due process 
of law is not new in the constitutional history of the English 
race. It is not new in the constitutional history of this 
country, and it was not new in the constitution of the 
United States when it became a part of the fourteenth 
amendment in the year 1866. The equivalent of the phrase 
' due process of law,' according to Lord Coke, is found in 
the words ' law of the land,' in the Great Charter, in con- 
nection with the writ of habeas corpus^ the trial by jury 
and other guaranties of the rights of the subject against 
the oppression of the crown. ... It must be confessed, 
however, that the constitutional meaning or value of the 
phrase * due process of law ' remains to-day without that 
satisfactory precision of definition which judicial deoisiona 
have given to nearly all the other guarantees of personal 
rights found in the constitutions of the several states and 
of the United States. 

" It is easy to see that when the great barons of England 
wrung from King John, at the point of the sword, the con- 
cession that neither their lives nor their property should bo 
disposed of by the crown, except as provided by the law 
of the land, they meant by * law of the land ' the ancient 
and customary laws of the English people, or laws enacted 
by the parliament of which those barons were a controlling 
element. It was not in their minds, therefore, to protect 

1 Eliot V. McCormick, 144 Mass. Laughlin ▼. Louisiana loe Ga, 85 
10; York ▼. State, 78 Texas, 651; La Ann. 1184 
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themselves against the enactment of laws by the parlia- 
ment of England. But when, in the year of grace 1866, 
there is placed in the constitution of the United States a 
declaration that * no state shall deprive any person of life, 
liberty or property without due process of law,* can a state 
make anything due process of law which, by its own legis- 
lation, it chooses to declare such? To afibm this is to hold 
that the prohibition to the states is of no avail, or has no 
application, where the invasion of private rights is eflfected 
under the forms of state legislation. It seems to us that 
a statute wliich declares in terms, and without more, that the 
full and exclusive title of a described piece of land, which is 
now in A., shall be and is hereby vested in B., would, if 
effectual, deprive A. of his property without due process 
of law, within the meaning of the constitutional provision." ^ 

The mode or manner in which a court may acquire 
jurisdiction depends somewhat upon the nature of the sub- 
ject upon which the judicial power is called to act. If it 
was invoked against the person, to enforce a liability, the 
personal citation of the defendant or his voluntary appear- 
ance was required at the time of the constitution's adop- 
tion. " If it was called into exercise with reference to real 
property by proceedings in rem or of that nature, a different 
mode of procedure was usually necessary, such as a seiz- 
ure of the property, with notice, by publication or other- 
wise, to parties having interests which might be affected." * 

The mode of acquiring jurisdiction in attachment suits 
in common-law courts, required by due process of law, is 
somewhat analogous to the mode of acquiring jurisdiction 
in admiralty courts.' 

§ 238. First ground of objeetion — ^^ Inadequate notice 
of suit." — It is submitted that in this class of cases due 

^See, also, Taylor v. Porter, 4 'Per Mr. Justice Field in Mohrv. 
mU (N. Y.X 140 ; Norman v. Heists Manierre, 101 U. 8. 417, 422. 
5 W. & S. (Pa) 17L 'Cooper v. Reynolds, 10 Wall 

808,818,810. 
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process of law prohibits the acquiring of jurisdiction by a 
general attachment and publication for two reasons : 

1. The essence of due process of law is adequate notice 
of suit to the defendant. That is, such method of impart- 
ing notice to him of the suit must be provided by the state 
as will reasonably accomplish that object, and a general 
attachment with publication fails to give him adequate no- 
tice. Notice of suit is required in order to afford the de- 
fendant an opportunity to be heard in his own defense, and 
it is absolutely essential to due process of law. 

In Stuart v. Palmer^ 74 K T. 183, this subject was fully 
considered. It was there decided that a statute of New 
York which authorized the laying out and grading of a 
street, and which imposed an assessment for local improve- 
ments, which was made a lien upon the land, without no- 
tice to, or a hearing, or an opportunity to be heard, on the 
part of the owner of the land, was contrary to " due process 
of law," unconstitutional and void, because it did not afiFord 
the owner an opportunity to be heard. On page 191, 
Earl, J., for the court, says : " It is diflBcult to define with 
precision the exact meaning and scope of the phrase, ' due 
process of law.' Any definition which could be given 
would probably fail to comprehend all the cases to which 
it would apply. ... It may, however, be stated gen- 
erally that due process of law requires an orderly proceed- 
ing adapted to the nature of the case, in which the citizen 
has an opportunity to be heard, and to defend, enforce and 
protect his rights. A hearing or an opportunity to be 
heard is absolutely essential. We cannot conceive of due 
process of law without this. In his argument in the Darir 
mouth College Caae^ 4t Wheat. 519, Webster defined ' due 
process of law ' as a proceeding ' which proceeds upon in- 
quiry and renders judgment only after trial.' " 

§ 239. As we have seen above, what is adequate notice 
varies in different classes of cases, and that which is ade- 
quate and proper notice in one class may be inadequate and 
improper in another class. Thus, in admiralty proceedings, 
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seizure of the res and publication give adequate notice, and 
this mode is consistent with due process of law. But in 
common-law proceedings a higher form of notice, and one 
more likely to actually reach the defendant, is required by 
due process of law. A few words will make the reason for 
this difference clear. In admiralty proceedings the distin- 
guishing and characteristic feature is that the vessel or 
thing proceeded against is itself seized and impleaded as the 
defendant, and is judged and sentenced accordingly for an 
injury committed by it. If the vessel be sold under the 
decree of the court after seizure, publication and proof of 
damage, the purchaser acquires a good title as against the 
original owner, though such owner were not in possession 
of the vessel at the time of the collision, either in person 
or by agent or servant, and was in no way to blame for it.* 
In common-law proceedings, on the other hand, a person 
is the defendant, and the object of the action is to make 
him liable for an injury done by him to the plaintiff. His 
property is reached only through his person, and then only 
to the extent of his title. "It is his title and not the prop- 
erty itself which is sold." * A decree in admiralty is bind- 
ing only against one particular thing, or article of property. 
A judgment inperaona/m in a common-law court is binding 
not only against the person, but also against all the prop- 
erty of the defendant. A judgment in personam entails a 
higher degree of severity upon the defendant, and there- 
fore a higher degree of notice is required in common Jaw 
than in admiralty proceedings. In the latter, at the time 
of the adoption of the constitution, no higher degree of no- 
tice was required than seizure and publication ; but in the 
former, at that time, a higher degree of notice was required 
than seizure and publication, namely, personal service c.f 
process, or voluntary appearance.' 

iTiconderoga, Swabey, 215, 217; • Mohr v. Manierre, 101 U. a 417, 

United States v. Malek Adhel, 3 422; Fisher v. Lane, 8 Wilson, 297 

How. 210, 234 (1772); Scott v. Shearman, 2 Wm. 

2 The Moses Taylor, 4 Wall 411, Blackstone, 977 (1774)t 
427 ; Woodmff v. Taylor, 20 Vt 65. 
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In an admiralty suit the direct and primary object is the 
thing. In a common-law action the direct and primary ob- 
ject is th^ person. Therefore the necessity for notice to the 
owner of the thing in the former case is not so strong as 
the necessity for notice to the person in the latter case. 
The common-law courts in proceedings quasi in rem. have 
borrowed some rules and principles of the admiralty courts, 
and have applied them to their own procedure so far as the 
nature of their organization would allow, but not to the ex- 
tent of making the thing instead of the person the direct 
and primary object of the action. To do that would be to 
abolish the fundamental diflference between the two sys- 
tems.* The rules and principles which govern proceedings 
quad in rem in common-law courts are partly those of the 
common law, with some borrowed from the admiralty. In 
other words, proceedings qiuid in rem by attachment in 
the common-law courts, though mainly in rem^ are not 
wholly in rem^ but are ^zxily im, personam. Hence a higher 
degree of notice is required in proceedings quasi in rem 
in the common-law courts than in proceedings strictly in rem 
in the admiralty courts. 

§ 240. One object of requiring seizure is to impart no- 
tice. — It was expressly decided in Pennoyer v. Neff^ 95 
U. S. 714, that the process of publication and seizure on 
execution, after judgment in accordance with the state law, 
is not due process of law; and that the non-resident owner 
of the property sold on a judgment so obtained could re- 
cover it from the purchaser at sheriff's sale. In the case 
of a general attachment there is no seizure until after judg- 
ment, and the recording of notice of the attachment adds 
nothing to the force of the notice by publication; because 
the record is no notice to prior purchasers, but merely to 
subsequent purchasers and incumbrancers.' The two com- 
bined are not adequate notice of suit; and therefore the 
process lacks one essential of due process of law. 

iHolmeB, Com. Law, 28^ 29. 80; Taylor v. Maris, 5 Bawle (Pa.), 

t George Y. Wood, OAUen^faa&X ^^ 
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The English case of Fisher v. Zane^ 3 Wflson, 297, de- 
cided in 1772, shortly before the adoption of our national 
constitution, is a strong authority in support of the propo- 
sition that such a judgment does not divest the non-resident 
defendant of his title, because such process does not give 
him adequate notice of suit, and is therefore contrary to 
the first principles of justice and to due process of law. 
That was an action brought in the court of common pleas 
to recover the price of goods sold. The defense was pay- 
ment under a judgment of foreign attachment or garnish- 
ment, in the city court of London. That is, in a suit 
against the now plaintiff (Fisher), the now defendant (Lane) 
had been charged as garnishee, and had paid the amount 
of the judgment to the plaintiff in that action. It appeared 
that this judgment by garnishment had been rendered 
without notice to the defendant Fisher (the now plaintiff), 
and that no process had been served on the garnishee Lane 
(the now defendant) until after the fourth and last default 
had been entered against the defendant. The proper offi- 
cer of the city court (the sergeant-at-mace) certified that 
this practice was according to the custom of London, and 
the defendant argued that it would be unjust to make him 
pay the same debt twice. It was held, however, that such 
a custom was contrary to the first principles of justice ; 
that a judgment so rendered was void, and payment under 
it constituted no defense to this action. 

In his opinion. Lord Chief Justice De Grey says, on page 
302: " The great objection is, that no notice has been given 
to the original defendant in London (the now plaintiff), nor 
any process awarded against the garnishees (the now de- 
fendants), till after four defaults by the original defendant. 
, . . Customs of particular cities may deviate from the 
course of the common law, but a custom contrary to the 
first principles of justice can never be good ; so this custom 
not to summon or give notice to a defendant in a suit com- 
menced against him is contrary to the first principles of 
justice, and (in my opinion as at present advised) cannot be 
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good." Such state attachment laws may not inaptly be 
compared to this custom of London, not to summon the de- 
fendant, and not to seize his property until after judgment. 
If a judgment rendered under this custom be void under 
the higher law, because contrary to the first principles of 
natural justice, it seems to follow that a judgment rendered 
under such state attachment laws is also void under the 
higher law of the constitution, because contrary to those 
first principles of natural justice which are protected from 
adverse state action by the due process of law clause in the 
fourteenth amendment. 

§ 241. When, however, there is a seizure of the defend- 
ant's property at the commencement of the action, or, in 
garnishment, what is equivalent to seizure at that time, 
namely, service of process upon the garnishee, accompanied 
in both cases by publication or other form of substituted 
service against the non-resident defendant, it is well settled 
that such process is due process of law in attachment suits, 
and that a judgment so rendered will divest the defendant 
of his title to such property, and will protect the garnishee 
from the danger of double payment.* 

The reason for this is, that preliminary seizure and pub- 
lication afford the defendant adequate notice of suit and an 
opportunity to appear and defend it before judgment. As 
stated by Mr. Justice Field in Pennoyer v. Neff^ 95 U. S. 
714, 727, speaking of what constitutes due process of law 
in attachment suits, " Substituted service by publication or 
in any other authorized form may be sufficient to inform 
parties of the object of proceedings taken where property 
is once brought under the control of the court by seizure 
or some equivalent act. The law assumes that property is 
always in the possession of its owner, in person or by agent ; 
and it proceeds upon the theory that its seizure will inform 

1 Campbell v. Home Ins. Ca, 1 Wheeler v. Aldrich, 18 Gray (Hass.)^ 

a a 158; Morgan v. Neville, 74 51; Cooper v. Reynolds, 10 Wall 

Pa. St 52; Morrison v. New Bed- 808, 817; MiUer v. United States, 11 

ford Inst, 7 Gray (Mas&X 269; Wall 268, 297. 
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him, not only that it is taken into the custody of the court, 
but that he must 4ook to any proceedings authorized by 
law upon such seizure for its condemnation and sale." ^ 

To the same effect is the English case of Scott v. Shea/r- 
man^ 2 Wm. Blackstone, 977, decided in the year 1774. 
That was an action of trespass against five customs oflOicers 
for entering the plaintiffs house and carrying off certain 
. liquors. The defense was that the liquors had been con- 
demned to the crown in the court of exchequer, after due 
seizure and proclamation, for a violation of the customs 
laws, and that the plaintiffs title had been thereby divested. 
The plaintiff contended that this decree of forfeiture was 
not binding upon him, because he had no notice of the pro- 
ceedings in the court of exchequer, and because the liquors 
were not liable to forfeiture. It was held, however, that 
the seizure and proclamation were sufBicient notice, and 
that the condemnation was conclusive and prevented a re- 
covery in this action, even if the liquors were not liable to 
forfeiture, because the plaintiffs title was thereby divested. 

In his opinion, Blackstone, J., says on page 979 : " And 
though it be said that no notice is given to the owner in 
person, and that therefore he is not bound by the condemna- 
tion, not being a party to the suit, yet ike seizure itaelf is 
notice to the owner^ who is presumed to know whatever be- 
comes of his own goods. He knew they were seized by a 
revenue oflBicer. He knew they were carried to the king's 
warehouse. He knew, or might have known, that by the 
course of law the validity of that seizure would come on to 
be examined in the court of exchequer, and could be exam- 
ined nowhere else. He had notice by the two proclama- 
tions according to the course of that court. He had notice 
by the writ of appraisement, which must be publicly exe- 
cuted on the spot where the goods were detained. And 
having neglected this opportunity of putting in his claim 
and trying the point of forfeiture, it was his own laches, 

^See^ also^ Hulbert v. Hope Mat Ins. Co., 4 How. Pr. (N. Y.) 275, 279. 
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and he shall be forever concluded by it, not only with re- 
spect to the goods themselves, but every other collateral 
remedy for taking them. For it would be nugatory to debar 
him from recovering directly the identical goods that are 
condemned if he is allowed to recover obliquely damages 
equivalent to their value." 

§ 242. Second ground of objection — ^^ Land is not 
nnder the control of the court,'* — The second ground for 
the opinion that the process of a general attachment and 
publication is not due process of law is that such process 
does not bring the land under the control of the court, and 
therefore does not authorize its sale. 

How is property brought under the control of the court? 
In the first place, it is very clear that its mere existence 
and situation within the territorial jurisdiction of the court 
are nor sufficient to subject it to the control of tlie court.* 
There must be some outward and visible act done by the 
court through its proper officer to indicate its dominion 
and power over the property. In admiralty this act is an 
actual seizure of the ship by the marshal. But there is one 
act which necessarily precedes the seizure, namely, thejmdr 
ing of the ship. So in proceedings quasi in rem in the com- 
mon-law courts by attachment, which are in their " essential 
nature" proceedings in rem^ the act of finding the defend- 
ant's property is a necessary precedent act to that of seizure, 
or its equivalent. 

In Cooper v, Reynolds the court said: "The court in 
such a suit cannot proceed unless the officer finds some 
property of defendant on which to levy the writ of attach- 
ment. A return that none can be found is the end of the 
case, and deprives the court of further jurisdiction, though 
the publication may have been duly made and proven in 
court." 2 This passage is quoted with approval by Mr. Jus- 

1 Pennoyer v. Neff. 95 U. a 714 ; Tomlinson v. Stiles, 28 N. J. I* 201 ; 
Eaton y. Badger, 83 N. H. 228; a C, affirmed, 29 N. J. L. 426. 

2lOWalL808,3ia 
19 
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tioe Field in Pennoyer v. Neff^ and in Freeman v. Alde^^ 
Bon? In Nye v. Li9comh ' Chief Justice Shaw said : " We 
think it very clear that an ordinary action at common law 
will not lie in this commonwealth against an inhabitant of 
another state, unless either his person or his property is 
found within the jurisdiction of the court." * 

In a general attachment the officer neither finds, nor 
makes an attempt to find, the real estate of the defendant. 
Therefore a general attachment does not impart notice of 
suit, nor bring the property under the control of the court ; 
and is not equivalent to a seizure. As a general attach- 
ment is recorded it affords sufficient protection to the 
plaintiff and also to subsequent purchasers and attaching 
creditors, because the records give them notice. But it does 
not afford sufficient protection to the non-resident defend- 
ant who has not been personally served, or voluntarily 
appeared, for the reasons stated above. 

The true view seems to be that a general attachment 
merely creates a lien in favor of the plaintiff; it is not 
sufficient to confer jurisdiction upon the court over the 
property of a non-resident and non-appearing defendant. 

In the ordinary case of a general attachment, where the 
defendant is personally served or voluntarily appears, the 
attachment is wholly immaterial from a jurisdictional point 
of view. The court acquires jurisdiction of the defendant's 
person by service or voluntary appearance ; and jurisdiction 
of his person includes or draws after it jurisdiction of all 
his property which is situated within the territorial limits 
of the court. It is for this reason that a plaintiff who has 
recovered a valid judgment inpersonatrh can levy his exe- 
cution upon any of the defendant's property within the 

1 96 U. a 714, 72ft. bee, 88 M& 414; Bank of Corn- 
el 19 U. a 185, 189. merce v. Huntington, 129 Mass. 
•21 Pick. 268,265. 444, 447; Silloway v. Ins. Ca, 8 
< See, also. Railroad Ca v. Koontz, Gray, 199 ; Eliot v. McCormick, 144 

104 U. a 5, 11 ; Eaton v. Badger, 88 Mass. 10; Gardner v. Barker, 12 

N. H. 228 ; United States v. Bell TeL, Mass. 86. 

29 Fed. Rep. 17, 86 ; Lovejoy v. Al- 
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territorial jurisdiction of the court which rendered judg- 
ment, whether the property was attached on mesne process 
or not. But as we have seen above, the converse is not 
true; that is, jurisdiction of property does not include or 
draw after it jurisdiction of the person; nor does jurisdic- 
tion of one piece of property include or draw after it juris- 
diction of other pieces of property.* 

§ 243. Only the general statute of limitations applies^ 
If the foregoing conclusion be correct, namely, that a judg- 
ment so obtained upon a general attachment is void, and 
does not authorize a sale of the land, it follows that the 
short limitation acts of three or five years allowed for suing 
out a writ of error or a writ of review do not apply to 
such a case, and that the non-resident defendant is not 
barred of a recovery until the general statute of limita- 
tions (which varies in the diflferent states from seven to 
twenty years) has run in favor of the purchaser at sheriflTs 
sale or his grantees. 

§ 244. Illnstration of ^^ due process of law " in attach- 
ment suits. — The question may be asked, *' In what way, 
then, or by what process of attachment, can the state where 
land lies subject it to the jurisdiction of its courts, so that a 
valid judgment can be rendered against it on a personal 
demand against the non-resident owner?" That the state 
has the constitutional power to do this, by process adapted 
to the purpose, is undoubted ; but in order that the process 
provided by the state may comply with the requirements 
of due process of law, it must afford the defendant reason- 
able or adequate notice of suit, and one which from the 
nature of the process will be likely to reach him in time to 
defend the action. The attachment law of New Jersey, 
passed in 1798, seems eminently adapted to secure the con- 
stitutional rights of non-resident defendants, without put- 
ting the plaintiff to much trouble or expense. Under this 
law, to constitute a valid attachment of land, in the absence 

1 Sec. 200, ante; Miller ▼. Duggan, 86 N. J. L. 21 ; Tomlinson ▼. Stikfl^ 
£3 N. XL. 201; a G, 29 N. J. L. 42a 
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of a personal service of the writ, the sheriff must go upon 
the land and there notify the owner, or such other person 
as may be in possession, that he attaches it ; and if there is 
no one in possession, he must still go on the premises and 
there execute the writ ; and the land must then be inven- 
toried and appraised, and returned by the sheriff as attached ; 
and this applies to each separate parcel. " Tlie object of 
the mode of execution required is, in the absence of a per- 
sonal service of the writ, to give publicity to the fact of its 
execution." * 

These provisions have been strictly construed, and in the 
case just cited it was decided that a purchaser at sheriff's 
sale acquired no title to a parcel of land sold, which had 
not been inventoried and appraised and returned as at- 
tached, although another parcel belonging to the same de- 
fendant had been properly attached. 

iPto Wbelplej, J., for the courts in Tomlinson v. StUes, 29 N. J. L. 426^ 
429; a a, 28 N. J. L. 201. 
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§245. Elementary principles — Obligation of the con- 
tract of marriage. — Marriage is a statusy and not an ordi- 
nary contract between the parties. Not only the husband 
and wife, but also the state has an interest in this stahu. 
Therefore a marriage cannot be dissolved, as an ordinary 
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contract may be dissolved, by the consent of the husband 
and wife.* The marriage tie can only be broken by death 
or divorce. 

Marriage is not a contract within the meaning of the 
contract clause of the constitution, prohibiting the states 
from " impairing the obligation of contracts," and therefore 
the dissolution of a marriage by a state does not violate 
this clause of the constitution ; nor has the supreme court 
of the United States jurisdiction on that ground of a writ 
of error to a state court which has dissolved the marriage.* 

In the Dartmouth GoUege Casey 4 Wheat. 518, 629, Chief 
Justice Marshall said that this contract clause '^ had never 
been understood to embrace other contracts than those which 
respect property, or some object of value, and confer rights 
which may be asserted in a court of justice. It has never 
been understood to restrict the general right of the legis- 
lature to legislate upon the subject of divorces. Those acts 
enable some tribunal not to impair a marriage contract, but 
to liberate one of the parties because it has been broken by 
the other." This dictum was made the ground of the de< 
cision refusing to assume jurisdiction, in Hunt v, Hurvt^ 
9upra. 



iMayBard ▼. HUl, 125 U. a 190; 
Hardy v. Smith, 136 Mass. 828; 
People V. DaweH 25 Mich. 247, 257. 
'*It is also to be observed that» 
whilst marriage is often termed by 
text-writers and in decisions of 
courts a civil contract — generally 
to indicate that it must be founded 
upon the agreement of the parties, 
and does not require any religious 
ceremony for its solemnization — 
it is something more than a mere 
contract The consent of the par- 
ties is of course essential to its ex- 
istence, but when the contract to 
marry is executed by the marriage, 
a relation between the pai'ties is 
created which they cannot change 



Other contracts may be modified, 
rebtrlcted, or enlarged, or entirely 
released uix)n the consent of the 
parties. Not so with marriage. The 
relation once formed, tlie law steps 
in and holds the parties to various 
obligations and liabilities. It is an 
institution in the maintenance of 
which in its purity the public is 
deeply interested, for it is the foun- 
dation of the family and of society, 
without which there would be 
neither civilization nor progresa*' 
Per Mr. Justice Field in Maynard v. 
Hill, 125 U. a 190, 210. 

2 Maynard v. Hill, 125 U. a 190; 
Hunt V. Hunt, 181 U. a (App.) 165 ; 
Cronise v. Cronise, 64 Pa. St 255i, 
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A suit for divorce is partly in rem and partly in personcmh. 
So far as it relates to the dissolution of the bonds of matri- 
mony, it is in rem. So far as it relates to the granting of 
alimony, and the transferring of vested rights of property 
from one party to the other, it is in personam. Important 
consequences are based upon this distinction, as will be seen 
hereafter. 

In the United States the courts have only such divorce 
jurisdiction as is given by statute, and without statute they 
have none. The state legislatures, however, have jurisdic- 
tion to grant divorces, unless restrained by constitutional 
provisions, and this power authorizes a divorce in favor of 
a resident citizen against a non-resident citizen without no- 
tice. Notice is unnecessary, because the divorce is a law 
and not a decree.' 

§ 346. Jurisdiction of federal eonrts in dirorce.— 
Under the existing constitution and laws of the United 
States, the federal courts have no jurisdiction of a suit for 
divorce, and therefore no power to grant a divorce. This 
power rests exclusively in the several states; and each 
state has the absolute right to prescribe the conditions upon 
which the marriage relation between its own citizens may 
be created, and the causes for which it may be dissolved.* 

Although the supreme court of the United States has no 

1 Maynard v. HiU, 125 U. S. 190 ; tution, known as the Springer 

Cronise v. Cronise, 54 Pa. St 255 ; amendment; has been proposed in 

Sparhawk y. Sparhawk, 116 Mass. congress by Mr. Springer, of lUi- 

315 ; State v. Fry, 4 Mo. 120. nois, in these words : " Article XVL 

3 Hunt V. Hunt, 72 N. Y. 217 ; The congress shaU have power to 

Hunt V. Hunt. 131 U. S. (App.) 165 ; make a uniform law of marriage 

Pennoyer v. Neff, 95 U. 8. 714, 785 ; and divorce." The adoption of this 

Barber v. Barber, 21 How. 582; ameudment would not necessarily 

Sewall V. Sewall, 122 Mass, 156, 161. oust the state courts of jurisdiction 

For the purpose of conferring ju- in such cases; but would lead to 

risdiction upon the federal govern- uniformity, by making one tribunal 

ment over marriage and divorce, (the supreme court of the United 

and in oi*der to prevent the many States) the final and conclusive hu- 

unfortunate conflicts of law which thority to whose decisions ail other 

now arise under state laws, an courts must conform, 
amendment to the national consti- 
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power to grant a divorce, yet it seems that a case may be 
put in which it would have the power to refuse a divorce, 
and jurisdiction to review the judgment of a state court 
granting the divorce. Thus, if A. obtains a divorce from 
B., and B. afterwards sues for divorce from A. in another 
state, and A. appears and sets up his divorce as a bar, and 
the court grants B. a divorce, the supreme court would, 
under the " full faith and credit " clause, have jurisdiction 
to review the state decree, and therefore power to reverse 
it. If, in its opinion, the second court had not given due 
effect to the decree of divorce of the other state, it would 
reverse the second decree and refuse the divorce; for this 
clause applies to divorce suits as well as to other suits.* 

So, when a man is indicted for bigamy in remarrying dur- 
ing the life-time of his wife, and he sets up in defense a di- 
vorce granted by another state, and the second court decides 
against the effect claimed by him for the divorce, it seems 
clear that the United States supreme court has jurisdiction 
to review his judgment of conviction.^ But where a court 
of a foreign country has granted a divorce, a judgment of a 
state court holding that the foreign divorce is valid and 
prevents a recovery of dower is not a decision against a 
federal right in the absence of treaty or statute of the 
United States, and therefore the United States supreme 
court has no jurisdiction to review the state judgment.* 

§ 247. Same — Suits to enforce property rights.— It 
is well settled, however, that the lower federal courts and 
the United States supreme court, on appeal from them, have 
jurisdiction to enforce property rights depending upon the 
question of whether there has been a valid divorce or not, 
when the proper citizenship of the parties exists.* 

In the leading case of Barher v. Barber^ tibi svpray a 
Wife obtained a divorce from bed and board with alimony, 

1 DitBon V. DitBon, 4 R L 87, 107 ; » Roth v. Ehman, 107 U. a 319. 
Jones V. Jones, 108 N. Y. 415; < Barber v. Barber. 21 How. 582; 
Cheever v. Wilson, 9 V^alL 108, 12a Cheely v. Clayton, 110 U. & 701 ; 

2 People V. Baker, 76 N. Y. 7a Barrett v. Failing, 111 U. a 62a 
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in a state court of New York, having jurisdiction of the 
cause and of both parties. The husband afterwards became 
domiciled in Wisconsin,and there obtained an expaiie divorce 
avineulo from his wife. In a suit by her through her next 
friend against him for arrears of alimony under the New 
York decree, brought in the United States circuit court for 
Wisconsin, he set up in defense his Wisconsin divorce, and 
also objected to the jurisdiction of the federal court. The 
supreme court held that she could recover arrears of ali- 
mony, and that after divorce she had the right to choose 
her own domicile, irrespective of her husband, and that as 
the parties were citizens of different states at the time of 
suit the circuit court had jurisdiction. 

So, when a resident husband obtains a divorce from his 
non-resident wife, which divorce is void under the local law 
for insufficient service of process, she can maintain a suit in 
a federal court, after his death, to recover dower in his 
land. For, even if she lives apart from him without suf- 
ficient cause, which would render her domicile the same as 
his in law, still, after his death, she has the right to elect 
her own domicile and being a non-resident of the state 
where the land lies, she is entitled to sue residents in the 
United States circuit court.' 

I. When Both Paeties ake Non-eksidents. 

§ 348. Effects of dirorce within and without the state. 

The prevailing view respecting divorce jurisdiction seems 
to be that rightful jurisdiction is based upon a present bona 
fide domicile of at least one of the parties in the state grant- 
ing the divorce. Hence, if both parties be non-residents 
of that state, the suit will be dismissed, or if a divorce be 
granted it is void for want of jurisdiction, and may be im- 
peached by parol evidence in that state and in other states, 
for it is not entitled to " full faith and credit " under the 
constitution. Consent of parties cannot confer jurisdiction 
in such case.* 

I Cheely v. Clayton, 110 U. a 701. People ▼. Smith, 18 Hun (N. Y.), 
. 'Hardy v. Smith, 186 Mass. 828; 414; Hood y. State, 56 Ind. 268; 
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Accordingly it was held in a recent Massachusetts case 
that a divorce procured in Utah by a wife against her hus- 
bandy both of whom were domiciled in Massachusetts at 
the time of the divorce, was void in Massachusetts, al- 
though the husband acknowledged the service of the libel 
and consented to be defaulted; and that such a divorce 
did not bar the husband's curtesy to land in Massachusetts 
nor his statutory portion of her personal property.* 

If a husband leaves his wife and goes into another state 
in order to procure a divorce, in evasion of the law of his 
domicile, a divorce so obtained is void in the wife's state and 
will not bar a subsequent libel brought there by her. The 
husband's divorce is not entitled to " full faith and credit," 
because its recital of the jurisdictional fact that the husband 
was domiciled in the state may be contradicted by parol evi- 
dence, and the court thus shown to have had no rightful 
jurisdiction.' 

So, in a Michigan case, it appeared that the parties, while 
domiciled in Michigan, procured a divorce in Indiana by 
collusion and in evasion of the laws of Michigan ; and that 
the defendant afterwards remarried during the life of his 
divorced wife. For this he was indicted for bigamy in 
Michigan, and pleaded his Indiana divorce. But the court 
held (one judge dissenting) that the Indiana divorce was, 
as against the state of Michigan, no defense, and was not 
entitled to " full faith and credit " on this indictment ; be- 
cause " there are three parties to every divorce proceeding, 
the husband, the wife and the state ; " and therefore the 
consent of the husband and wife cannot bind the state of 
the parties' domicile.' • 

State y. Fleak, 54 Iowa, 429; Way ^Sewall v. Sewall, 122 Mass. 15(1 

V. Way, 64 III 406; People v. Daw- » People v. Dawell, 25 Mich. 247, 

eH 25 Mich. 247 ; Reed v. Reed, 52 267. Cooley, J.: *'The subject- 

Mich. 117; Van Foesen v. State, 37 matter of a divorce suit is just as 

Ohio St 817 ; Litowich v. Litowich, much local as the subject-matter of 

19 Kansas, 451. a suit in ejectment It is the statits 

1 Hardy v. Smith, 136 Mass. 32a of the parties, permitted, regulated 

See, also. Chase ▼. Chase, 6 Gray and controlled by the law of their 

(Mass.), 157. domicile, which is to be passed upon 
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But in a third state, the facts that both parties were non- 
residents of the state granting the divorce, and procured it 
by collusion and in evasion of the laws of their own state, 
will not be sufficient cause to invalidate the divorce, at least 
in a suit between individuals. Thus a second husband can- 
not maintain a suit to annul his marriage with the divorced 
woman on the ground that she had not been legally divorced 
and had another husband living at the time he married her.^ 

11. Where Libelant Only is a Non-besidbnt. 

§ 249. Suit by non-resident wife or husband.— In some 
states a non-resident wife, whose husband lives in the state 
of process, is allowed to obtain a divorce in the courts of 
that state.^ This proceeds on the ground that the domicile 
of the husband is in law the wife's domicile ; or that the 
domicile of the wife follows that of her husband. 

In some states even a non-resident husband is allowed to 
obtain a divorce from his resident wife on the ground that 
it is a reasonable exception to the legal fiction that the 
husband's domicile determines that of the wife.' If this 
fiction were strictly enforced, both parties would be domi- 
ciled outside of the state of process, which would defeat 
the jurisdiction. 

§ 250. Cross-libel by non-resident husband or wife.— 
Even in states where a non-resident is not allowed to bring 
an original libel for divorce against the resident spouse, it 
has been held that he or she can maintain a cross-libel 
against the resident ; and that the dismissal or discontinu- 
ance of the resident's libel does not oust the court of juris- 
diction to grant affirmative relief to the non-resident 
spouse.* 

and determined; and the appear- 410; Watkins y. Watkins, 185 Ma8& 

ance of the parties in a foreign 88, 85 ; Cook v. Ckx>k, 56 Wis. 195, 

jurisdictioD does nothing whatever 205 ; Harrison v. Harrison, 20 Ala. 

towards transferring this subject- 629. 

matter." Pages 264, 265. 'Watkins v. Watkins, 185 Mass. 

1 Kinnier v. Kinnic r, 45 N. Y. 585. 88. 

See O'Dea v. O'Dea, 101 N. Y. 2a < Jenness v. Jennees, 24 Ind 855 ; 

SGreenev. Greene^ 11 Pick. (Ma8&) Sterl v. Sterl, 2 Bradw. (UL) 22a 
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III. When Libelee Only is a Non-besident. 

§ 261, Service of process upon non-resident.— When a 

resident seeks a divorce from a non-resident, it is generally 
. impossible to make personal service of process upon the 
latter in the former's state ; and a meritorious case would 
therefore frequently fail, unless substituted service of pro- 
cess were allowable. To confine the venue to the defend- 
ant's residence would not be an adequate remedy for the 
injured plaintilBf, for the defendant might take up his domi- 
cile in a state where no divorce was allowed, or where none 
was allowed for the offense which he had committed. To 
obviate this objection arid to enable their own citizens to ob- 
tain divorces from non-residents, for any cause allowed by 
the local law, the various states have enacted laws authorizing 
substituted service of process upon non-resident libelees, 
by publication, or by service outside of the state of suit. 

§ 252. The power of the state to authorize substituted 
service of process upon non-resident libelees at the suit of 
resident libelants seems to be undoubted. To grant a di- 
vorce under such facts merely determines the stoUus of one 
of its citizens towards a non-resident. " The jurisdiction 
which every state possesses to determine the civil stat'us 
and capacities of all its inhabitants involves authority to 
prescribe the conditions on which proceedings aflfe^ting 
them may be commenced and carried on within its terri- 
tory." ^ When the legislature has the constitutional power 
to grant divorces, a divorce so granted to a resident, with- 
out any notice whatever to the non-resident spouse, dis- 
solves the marital relation, and defeats the non-resident's 
right to any prof erty of the resident within the state, 
which was not previously vested.* 

§ 253. Toluntary appearance of non-resident spouse 
cures defective service. — Even when there is no service of 

1 Pennoyer v. NeflP. 95 U. & 714, 3 Maynard v. Hill, 126 U. a ISO; 

734; Hunt v. Hunt, 72 N. Y. 217; Cronise v. Cronise, 54 Pa St 2l«Si 
Thompson v. Thompson, 91 Ala. 
591. 
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process in a divorce suit by a resident against a non-resident, 
a voluntary appearance operates as a waiver and cures all 
defects in the service. A decree so rendered is valid and 
binding on the parties, both within and without the state of 
rendition, and as a decree in rem ^ and in personam? When 
both parties are non-residents of the state of process the 
rule is different. The defendant cannot then, by voluntary 
appearance or by accepting service of process, confer juris- 
diction upon the court. For the court has not jurisdiction 
by law, and consent of parties cannot confer it.' 

A non-resident defendant, who has not been personally 
served with process in that state, and has appeared specially 
to object to the jurisdiction, is bound by a state statute mak- 
ing a special appearance equivalent to a general appearance ; 
and a divorce so procured is valid in other states, and will 
bar a divorce suit brought by the other spouse.* Such a 
statute is not contrary to " due process of law " nor to any 
other clause of the national constitution.* 

§ 254. Provisions for imparting notice mnst be strictly 
followed. — The requirements of the state statute for im- 
parting notice must be strictly followed; otherwise the 
decree of divorce is void, if the non-resident spouse did not 
waive the defect by appearing. In CheeJy v. Clayton^ 110 
IT. S. 701, a resident husband procured a divorce in Colo- 
rado from his non-resident wife by publication and without 
her appearance. The local statute required notice to be 
published for four weeks, and also enacted that " this pro- 
ceeding [publication] shall not dispense with the usual ex- 
ertion on the part of the sheriff to serve the summons." 
This clause, as construed by the courts of Colorado, re- 
quired the sheriff to hold the writ until the return day, in 
order to make personal service upon the defendant if found 
within the bailiwick at any time during the life of the writ. 

1 Jones V. Jones, 108 N. Y. 415. * Jones v. Jones, 108 N. Y. 415. 

'Harrison v. Harrison, 20 Ala. ^York v. Texas, 187 XJ. & 15; 

029. ante, § 209, and cases cited. 
' Ante, g 248, and cases cited. 
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The sheriflf did not hold this divorce writ until the return 
day, and after the husband's death the wife sued in the 
circuit court of the United States for the district of Colo- 
rado to recover the estate in his lands that the local stat- 
utes give to a widow. The only defense was the divorce. 
Held^ by the supreme court, following the local decisions, 
that the failure of the sheriflf to hold the divorce writ until 
the return day for the purpose of making the usual exer- 
tions to serve the summons rendered the divorce void for 
want of jurisdiction, and that the plaintiflt could recover. 

§ 266. Choice of domicile. — A husband, of course, has a 
right to choose his own domicile, and may acquire a domi- 
cile diflferent from that of the marriage and from the actual 
residence of his wife. The courts of his domicile have juris- 
diction of his marital status^ and can divorce him in accord- 
ance with the laws of his state, without regard to the place 
of the marriage, or to that of the commission of the offense 
complained of.* " If a wife is living apart from her hus- 
band without sufficient cause, his domicile is in law her 
domicile; and, in the absence of any proof of fraud or mis- 
conduct on his part, a divorce obtained by him in the state 
of his domicile, after reasonable notice to her, either by 
personal service or by publication, in accordance with its 
laws, is valid, although she never in fact resided in that 
state.' But in order to make the divorce valid, either in the 
state in which it is granted or in another state, there must, 
unless the defendant appeared in the suit, have been such 
notice to her as the law of the first state requires." • 

It is settled that a wife may acquire a domicile for di- 
vorce in a state different from that of her husband's domi- 
cile, different from that of the marriage, and different from 
that of the offense. The maxim that the domicile of the 
wife follows that of her husband is qualified to this extent ; 

1 Cheely v. Clayton, 110 U. a 701 ; Mass. 488 ; Hunt v. Hunt, 72 N. Y. 

Harvey v. Farnie, 8 Appt Cases, 43 ; 218w 

Thompson v. State, 28 Ala. 12; 'Per Mr. Justice Gray, for the 

Thompson V. Thompson, 01 Ala. 50t court, in Cheely ▼. Clayton, 110 

a Citing Burlen v. Shannon, 115 U. &701,706. 
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for otherwise the parties would stand upon very unequal 
grounds.^ 

" Although, as a general doctrine, the domicile of the 
husband is by law that of the wife, yet when he commits 
an offense, or is guilty of such dereliction of duty in the 
relation as entitles her to have it either partially or totally 
dissolved, she not only may, but must, to avoid condona- 
tion, establish a separate domicile of her own. This she 
may establish, nay, when deserted or compelled to leave 
her husband, necessity frequently compels her to establish 
in a different judicial or state jurisdiction than that of her 
husband, according to the residence of her family or 
friends. Under such circumstances she gains and is enti- 
tled to gain, for the purposes of jurisdiction, a domicile of 
her own." ' 

§ 266. Effect of ex parte divorce within the state of 
rendition. — An ex parte divorce by a resident against a 
non-resident cannot, within the state of its rendition, be 
collaterally impeached, if all jurisdictional requirements of 
the statute are complied with, unless the statute be uncon- 
stitutional. So far as the divorce suit is merely in rem and 
operates only to dissolve the marriage relation between a 
resident and a non-resident by substituted service in ac- 
cordance with the local statutes, the divorce is valid within 
the state, and the statutes are constitutional. But a di- 
vorce procured by fraud by a resident against a non-resi- 
dent may be set aside or annulled in the state of its 
rendition by a direct proceeding for that purpose, as on 
motion or by bill in equity.' 

In Bradford v. Abend, 89 111. 78, the facts were these : 
In 1858 a bill for divorce was filed in the Illinois court in 
the name of Mrs. Bradford, who was then insane and con- 

1 Cheever v. Wilson, 9 WalL 108, 'Adams v. Adams, 61 N. H. 888 ; 

124; Ditson v. Ditson, 4 R. I 87; Edson v. Edson, 108 Mass. 590; 

Jenness v. Jenness, 24 Ind 855. Johnson y. Coleman, 28 Wis. 452 ; 

a Per Ames, C. J., in Ditson v. Wisdom v. Wisdom, 24 Neb. 551. 

Ditson, 4 R. I 87, 107, lOa See, Contra, Parish v. Parish, 9 Ohio St 

also, Harteau v. Harteau, 14 Pick. 584 
181, 185. 
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fined in a hospital in St. Loais, Mo., against her husband, 
and a decree of divorce was rendered in her favor. Hdd^ 
upon a bill in equity by Mrs. Bradford's conservator against 
her husband, that the divorce could be set aside, and Mr. 
Bradford would be compelled to contribute to the support 
of his insane wife. 

So far, however, as the divorce suit is m personam^ as for 
alimony, substituted service of process without appearance 
is not sufficient to bind a non-resident defendant even within 
the same state ; for if a state statute purports to allow such 
service, it is unconstitutional and void, on the ground that it 
deprives the non-resident of property " without due process 
of kw." » 

In a leading Indiana case it appeared that a resident wife 
had previously obtained an ex parte divorce with $1,000 
alimony in Indiana against her non-resident husband. The 
divorce proceedings were in accordance with a state statute 
allowing alimony to be granted in such cases by publica- 
tion merely. Three years later, the alimony remaining un- 
paid, the wife brought this suit to recover it, and garnished 
a railroad company that was indebted to the husband. 
But the court held that the plaintiff could not recover, be- 
cause -the decree for alimony was void, as it was based on 
a statute which was unconstitutional, for the reason that it 
deprived a non-resident of his property without due pro- 
cess of law." This decision was rendered under the state 
constitution, and before the fourteenth amendment to the 
federal constitution, which declares that no state shall de- 
prive any person of property without due process of law, 
was adopted. Since the fourteenth amendment, tlie ques- 
tion involved is therefore one of federal cognizance, and the 
non-resident may resort to the United States supreme court 
if the highest state court decide against him by holding 
the decree valid.* 

1 Beard v. Beard, 21 Ind. 821; 2 Beard v. Beard, 21 Ind. 821. 
Bunnell v. Bunnell, 25 Fed. Rep. >Pennoyer v. NeflF, 05 U. S. 714; 
214 ; Ellison v. Martin, 58 Ma 575. Bunnell v. Bunnell, 25 Fed. Rep. 214 
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But if a non-resident defendant, who has not been per- 
sonally served within the state, voluntarily appears in the 
divorce suit, the court thereby acquires jurisdiction in per- 
S07ia9nj and is justified in decreeing alimony against him.^ 

§ 267. Same — Property attached In divorce suit.— It 
seems to follow from analogous principles that if a resi- 
dent spouse garnishes property of the non-resident defend- 
ant in the divorce suit, in accordance with the local statutes, 
and obtains a decree for alimony, the decree will not 
deprive the non-resident of his property without due pro- 
cess of law, and will be valid as against such property ; 
because it is rightfully brought under the control of the 
divorce court by an act equivalent to a seizure at the com- 
mencement of the divorce suit. But such an ex parte de- 
cree is void under the fourteenth amendment as against all 
his property which is not brought under the control of the 
divorce court by seizure or equivalent act at the commence- 
ment of the suit, and a seizure after decree is not sufficient.^ 

A suit for alimony is in personam^ and if the non-resident 
defendant is personally served with process within the 
state, or if he voluntarily appears in the suit, he is bound 
by the decree for alimony everywhere. But if there is 
merely an attachment of property, without personal serv- 
ice of process or voluntary appearance, the suit is quad in 
rem^ and is not binding upon all of the defendant's prop- 
erty, but only upon the property attached at the commence- 
ment of the proceedings. 

In a recent case in the United States circuit court for the 
district of Michigan a divorced wife brought a bill in equity 
in a state court of Michigan to have certain real property 
of her former husband applied to the payment of alimony, 
which had been previously decreed to her by a state court 
of Michigan, and to have the husband's conveyance to the 
daughter set aside as fraudulent. The husband was a non- 
resident of Michigan and did not appear in the suit for 

1 Sanford v. Sanford, 5 Day SBunneU y. Bunnell, 25 Fed Rep. 
(Conn.X 85a 314 ; Pennoyer v. NeflP, »5 U. & 714 

30 
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divorce and alimony, but the court granted $5,000 alimony, 
and ordered that, if the husband failed to pay that sum 
within forty-five days after notice of the decree, a commis- 
sion should issue to sequestrate the real and personal prop- 
erty of the husband within the jurisdiction to bo applied to 
the payment of the alimony. The husband failed to pay 
the alimony within the specified time, and afterwards con- 
veyed the real property in dispute to his daughter by a 
deed recorded about three hours after the recording of the 
wife's notice of lis pendens in this bill. 

After removal to the federal court, it was held by 
Brown, J., in a tvell-considered opinion, that the decree for 
alimony was void in personam for want of jurisdiction over 
the husband, and that the decree could not operate upon 
the sequestered property because it was not brought under 
the control of the court until after the decree was rendered, 
following expressly Pennoyer v. Neff^ 95 U. S. 714. The 
state statutes expressly authorized such a proceeding, and 
the decision is therefore equivalent to declaring the statutes 
unconstitutional and void, a result which seems to follow 
from the principles of Pennoyer v. JVef, 95 TJ. S. 714. The 
decree of the state court was therefore entitled to no force 
or effect in the federal court.* 

§258. Imprisonment elsewhere no ground for di- 
vorce. — A statute of the state of process allowing a divorce 
for a sentence at hard labor for life or for five years or 
more " in the state prison, or in a jail or house of correc- 
tion " does not apply to such imprisonment in the state 
prison of another state; and therefore it constitutes no 
ground for a divorce by a resident wife against a non-resi- 
dent husband.' 

§ 259. Prohibition upon remarriage of libelee.— Many 
states have statutes declaring in effect that where a divorce 
is granted on the ground of defendant's adultery, he or she 
shall not be allowed to remarry during the life of the plaint- 

1 Bunnell y. Bannell, 85 Fed Rep. > Leonard ▼. Leonard, 151 MaiHi 
214 161 ; Haitin ▼. Martin, 47 N. H. 12. 
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iff, or during a cjertain term of years. Such statutes im- 
pose a restraint upon the person of the libelee, which is in 
the nature of a penalty, and will not be enforced or recog- 
nized in other states.' Even in the courts of the state of 
divorce, such statute will not be construed to apply to a 
remarriage in another state, unless the intent to include 
such remarriage on the part of its own citizens be ex- 
pressed in clear and unmistakable language.^ 

In Maryland it is held that its courts have no power to 
place such a prohibition upon a non-resident libelee, who 
has not been personally served with process within the 
state, or voluntarily appeared in the suit ; for the reason 
that " such a prohibition is not necessarily a part of the 
decree dissolving the marriage, but [is] in the nature of a 
decree in personam affecting the rights of parties beyond 
the jurisdiction of the court." ' 

§ 260. Effect of divorce outside the state of rendition- 
There is only one clause of the national constitution which 
gives any binding force to a judgment of one state within 
the borders of another state. As a mere matter of courtesy, 
however, one state will frequently give effect to a judg- 
ment of another state or country. The clause referred to 
ordains that " full faith and credit shall be given in each 
state to the public acts, records and judicial proceedings of 
every other state. And the congress may by general laws 
prescribe the manner in which such acts, records and pro- 
ceedings shall be proved, and the effect thereof."* With- 
out this provision the courts of one state could refuse to 
give any force or effect to the judgments of a sister state 
without any redress; for the question would be one merely 
of comity or courtesy. With it, however, if the highest court 
of one state refuse or fail to give due effect to a judgment 

1 Van Storch v. Griffin, 71 Pa. St 51 ; Commonwealth v. Lane, 118 
2 10 ; PhUlips v. Madrid, 88 Me. 205 ; Mass. 45a 

Fuller V. Fuller, 40 Ala. 801. 'Gamer v. Gamer, 66 Md. 127, 

2 Van Voorhis v. Brintoall, 86 N. 129. 

Y. 18; Thorp v. Thorp, 90 N. Y. ^Const, art IV, sea t 
602 ; Ponsf ord v. Johnson, 2 Blatch. 
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of another stato, the aggrieved party may obtain a reversal 
from the supreme court of the United States, for a federal 
question is then involved.^ 

Congress has enacted that " the said records and judicial 
proceedings, so authenticated, shall have such faith and 
credit given to them in every court within the United 
States as they have by law or usage in the courts of the 
state from which they are taken." ^ 

The rule is well settled, however, that these provisions 
do not prevent an inquiry into the jurisdiction of the court 
of the sister state which rendered the judgment relied upon ; 
and if that court did not have full jurisdiction, its judg- 
ment is not entitled to " full faith and credit" in another 
state, and its want of jurisdiction may be shown by parol 
evidence. But if the former court had full jurisdiction, its 
judgment is entitled to "full faith and credit," and the 
courts of another state and the federal courts are bound by 
the supreme law to give it the same force and effect that it 
has where rendered, as well in divorce suits as in others.' 

It follows from these principles that, whenever a decree 
of divorce of one state is relied upon in the courts of another 
state, the question of jurisdiction is very important; and 
there is no class of cases in which this question is involved 
in more complication and confusion than in divorce cases. 
Although a divorce suit is in form between individuals 
only, yet the state of the parties' domicile is also inter- 
ested; and, if the husband and wife live in different states, 
there are two states which are quasi-psirties to the suit. 
Hence, there are always three, and sometimes four, parties 
to a divorce suit.* 

§ 261. Same — Jurisdiction in divorce — (1) In a 
second divorce suit. — The jurisdiction of a divorce 

1 Green v. Van Buskirk, 7 Wall. v. Jo«es, 108 N. Y. 415 ; CJheever v. 
139 ; ante, §§ 98, 16a Wilson, 9 WalL lOa 

2 Rev. Stat U. a, sea 905. « People v. Dawell, 25 Mich. 947, 
'Sewall V. Sewall, 123 Masa 156; 257. 

Kerr v. Kerr, 41 N. Y. 272; Jones 
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court of another state may be questioned in four classes of 
cases : 

1. A second divorce suit. 

2. Actions for property, as to recover dower, curtesy or 
alimony. 

3. Suits to recover custody of child. 

4. Prosecutions by the state, as for bigamy. 

(1) A second divorce suit. — If a non-resident spouse ap- 
pears and defends a suit for divorce brought against him 
by a resident, he thereby waives his extraterritorial immu- 
nity, and cannot impeach the jurisdiction; and, if a divorce 
is granted, he cannot afterwards obtain a divorce himself, 
even in his own state.^ 

In Massachusetts and New York the legal fiction of the 
unity of husband and wife, and the doctrine that the hus- 
band's domicile determines the wife's domicile, have been 
carried somewhat farther than in the other states. But the 
view now generally accepted seems to be that this fiction 
and doctrine do not bar her suit for divorce, provided she 
had suflBcient cause for living apart from him when he ob- 
tained his ex parte divorce from her.^ If, however, she had 
not sufficient cause for living apart from him at the time 
when he obtained such a divorce, his prior divorce will bar 
her suit for divorce.' An ex parte divorce, obtained by the 
wife while living apart from her husband without sulBicient 
cause, will not bar his suit for divorce. As against him, 
her divorce is entitled to no force and effect in another 
state, because it is rendered without jurisdiction.* 

In Hood V. Uoody 11 Allen (Mass.), 196, the parties lived 
together in Illinois for several years, where the plaintiff left 
her husband and came to Massachusetts. After her de- 
parture the husband obtained an ex parte divorce in Illi- 

1 Jones V. Jones, 108 N. Y.415. 3 Hood v. Hood, 11 Allen. 196; 

2 Doughty V. Doughty, 28 N. J. Burlen v. Shannon, 115 Ususs. 488; 
Eq. 581 ; Cook v. Cook, 56 Wia 195 ; Hunt v. Hunt, 72 N. Y. 218 ; Cheely 
Turner v. Turner, 44 Ala. 437 ; Cross v. Clayt<^n, 110 U. & 701, 705. 

V. Cross, 108 N. Y. 628. See, also, < Lyon v. Lyon, 2 Gray (Mass.;, 
§ 265, ante, and cases cited. 867. 
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nois for desertion. Held^ that the husband's Illinois di- 
vorce was a bar to the wife's bill for divorce. Iloar, J., 
says : " The respondent [the husband] continued to be a 
citizen of the state of Illinois, and the domicile of the hus- 
band was in law the domicile of the wife. . . . There is 
no proof that the husband had done any act entitling the 
wife to a divorce, so as to affect her domicile even for the 
purpose of obtaining a divorce from him. When the re- 
spondent filed his libel in Illinois, therefore, both parties 
had their domicile in that state, and were subject to the ju- 
risdiction of the court in which the libel was filed. The 
notice given to the respondent in that suit was such as the 
laws of Illinois authorize in the case of an absent defend- 
ant. • . . The decree of a court having jurisdiction of 
the cause and the parties is conclusive upon them." Pages 
199, 200. 

The reasoning of the New York cases is similar to the 
above. 

The cases of an opix)site tendency may be illustrated by 
Doughty v. Doughty^ 28 N. J. Eq. 581. In that case a hus- 
band left his wife in New Jersey and went to Illinois, 
where he acquired a hona fide domicile and obtained an ex 
parte divorce from his wife. The wife then brought this 
bill for divorce in New Jersey, to which the husband set 
up in bar his Illinois divorce. The court held that the Illi- 
nois court had no jurisdiction to determine the status of a 
citizen of New Jersey in New Jersey, and that the Illinois 
divorce was not entitled to "full faith and credit " in New 
Jersey, and did not bar her suit. 

§ 262. (2) Jurisdiction in action for property — Dower, 
curtesy and alimony. — There is also a conflict of author- 
ity upon the right to dower and curtesy, after an ex parte 
divorce in a sister state. In Pennsylvania and some other 
states it is held that a wife is not barred of her dower to 
land in her state by an ex parte divorce procured by her 
husband in a state of which she is a non-resident. Such a 
divorce is not entitled to "full faith and credit " to that 
extent, as the state of the husband's domicile had no juris- 
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diction to determine the wife's status in her own state 
where the land liesJ In Turner v. Turner^ 44 Ala. 437, at 
450, the court says: " It is the duty of the state to protect 
its own citizens. This is the natural compensation for al- 
legiance. . . . The wife is as much a citizen of the state 
as the husband, and is entitled to the protection of its laws 
to the same extent, so long as she remains within its juris- 
diction." 

In a recent case in Wisconsin, it was held that an ex 
parte divorce procured in Michigan by a resident husband 
against his wife, whom he left in Wisconsin, was no bar to 
a subsequent suit by her against him in Wisconsin for ali 
mony and a division of land in Wisconsin ; for the reason 
that the Michigan court had no jurisdiction to determine 
the status of the non-resident wife in Wisconsin. In this 
case of Cooh v. Cook^ 56 Wis. 195, the court says by Casso- 
day, J. : " To give the judgment such an .effect would be 
to offer a premium to all discontented husbands by way of 
deserting their wives and obtaining a secret divorce in a 
foreign jurisdiction, and thus relieve his lands in this state 
of all inchoate interest on the part of the wife, and him- 
self of all obligation to pay any alimony, allowance or sup- 
port." Page 217. 

Plate s Appeal^ 80 Pa. St. 501, was a suit to recover the 
widow's share of an estate under the intestate laws of Penn- 
sylvania, the husband having died in that state. The de- 
fense was that the husband had obtained a divorce in Michi- 
gan. It appeared, however, that the Michigan divorce was 
obtained while the wife was a resident of Wisconsin and 
upon publication of notice and without her appearance. 
The Pennsylvania court accordingly held that the divorce 
'^ was nugatory and void so far, at least, as it affected the 
rights of parties in the state of Pennsylvania;" that the 
plaintiff was his lawful widow, and was entitled as such to 
the widow's share of the estate in preference to a second 
wife who was married after the divorce. 

iColvin V. Reed, 55 Pa. St 875; Ck>ok v. Cook, 66 Wi& 195; Mansfield 
V. Mclntyre^ 10 Ohio^ 27. 
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The opposite rule prevails in Massachusetts and some 
other states.^ 

Thompson v. Thompson^ 91 Ala. 591, was a suit to recover 
a widow's share to property under the intestate laws of 
Alabama. The contest was between a second wife and the 
children of the first wife, and involved the eflPect of an Ar- 
kansas divorce obtained by publication against a non-resident 
wife. The material facts were that, in 1838, one Allen 
Thompson married Gracy Smith in Alabama and lived there 
for some time. In 1851, after the necessary term of resi- 
dence in Arkansas, he there obtained an ex parte divorce 
from her on the ground of abandonment, she having left 
him and returned to her father's house in Alabama. Shortly 
afterwards he also returned to Alabama, and in 1852 or 1853 
he married one Eoanna Wilkerson, his first wife being then 
alive. For this act he was indicted for polygamy, but was 
acquitted.* In 1887 he died intestate, leaving Eoanna and 
several children by his first wife. The Alabama court held 
that the Arkansas court had jurisdiction of his matrimonial 
atatuSy as he was a bona fide resident of that state; that it 
had the power to proceed against the non-resident wife by 
publication ; that a divorce so obtained dissolved the marital 
relation everywhere; that he had the right to remarry, and 
that consequently his second wife was his lawful widow and 
entitled to the widow's share under the intestate laws of 
Alabama. 

Harding v. Aldeuy 9 Greenl. (Me.) 140, presents another 
phase of this question. This was an action to recover 
dower in land situated in Maine, under a local statute 
allowing dower where a wife had obtained a divorce for 
her husband's adultery. Her divorce was obtained for that 
cause in Ehode Island, while she was a resident of that 
state, but while her husband was a resident of North Caro- 
lina. Substituted service of process only was made upon 
him and he did not appear in the Ehode Island court, and 

iHood ▼. Hood, 110 Mass. 463; 2 Thompson v. State, 28 A1& 12; 
a C, 11 Allen» 196 ; Gould v. Crow, post, g§ 264-266. 
57 Ma 200. 
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the defendant therefore claimed that the decree was not 
binding upon the husband or upon his grantees. But the 
Maine court held that the Khode Island decree dissolved 
the marriage, and was entitled to full faith and credit to 
that extent, and that the plaintiff could recover dower 
under the Maine statute. 

But an ex parte divorce obtained by a resident husband 
from his non-resident wife will bar the wife's dower to land 
situated in the husband's state, unless otherwise specially 
provided by the local law of the place in which the real 
estate is situated.^ Speaking of such a case the supreme 
court says in Maynard v. IliU, 125 U. S. 190, 216: "A 
divorce ends all rights not previously vested. Interests 
which might vest in time, upon a continuance of the mar- 
riage relation, were gone. A wife divorced has no right of 
dower in his propert}'^ ; a husband divorced has no right by 
.the curtesy in her lands, unless the statute authorizing the 
divorce specially confers such right." It was accordingly 
held that a non-resident wife, from whom a resident hus- 
band had obtained an ex parte divorce without notice, was 
not entitled to any part of a "donation claim" to land ac- 
quired by her husband and based on four years' possession 
and settlement, only part of which four years' possession 
was had before the divorce. " The grant was to the set- 
tler, but if he was married, the donation, when perfected, 
inured to the beneJBt of himself and his wife in equal 
parts. The wife could not be a settler. She got nothing 
except through her husband." When, therefore, the di- 
vorce was obtained, "he had no vested interest in the 
land, and she could have no interest greater than his. 
Nothing had then been acquired by his residence and cul- 
tivation which gave him anything more than a mere pos- 
sessory right ; a right to remain on the land so as to enable 
him to comply with the condition upon which the title was 
to pass to him. After the divorce she had no such relation 

1 Barrett v. Failing, 111 U. & 52a 
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to him as to confer upon her any interest in the title sub- 
sequently acquired by him." ^ 

Alimony awarded by a court having jurisdictiou of the 
cause and of the parties is so far in the nature of a debt 
that the divorced wife can sue the husband for it in the 
same or in another state, and can contest the validity of a 
conveyance of property made by him with the fraudulent 
intent of preventing her from recovering the alimony.' But 
where the divorce court has no jurisdiction over the marital 
status^ or over the person of the defendant, its decree for 
alimony cannot be enforced in other states.' 

The share which a widow takes in the land of her de- 
ceased husband, or which a husband takes in that of his 
deceased wife, is determined by the law of the state where 
the land lies, irrespective of the parties' domicile.* 

§263. (3) Jurisdiction in suits for cnstody of child.— 
In an ex parte divorce suit against a non-resident, an order 
of the court giving the custody of the children to the 
plaintiff is entitled to great if not conclusive effect in other 
states, especially if the children were living with the plaint- 
iff.* But if both parties to the divorce suit be non-residents, 
or if the child was not wMthin the jurisdiction of the plaint- 
iff's state, the order of custody is rendered without jurisdic- 
tion, and is therefore not entitled to " full faith and credit " 
in a sister state, and will not be conclusive therein, even if 
the father was the plaintiff.® In fact the better view seems 
to be that a decision upon the custody of a child is never 
final or absolute in its nature, but is merely temporary, and 

1 Per Mr. Justice Field, for the > Bradshaw v. Heath, 13 Wend, 

court, on page 216, in Maynard v. (N. T.) 407. 

Hill, vbi suprcL < Cheely v. Clayton, 110 U. a 701, 

SLivermorev. Boutelle, 11 Gray 709; Ross v. Ross, 129 Mass. 243, 

(Mass.), 217; Barber v. Barber, 21 247,24a 

How. 582 ; Bouslough v. Bouslough, * Wakefield v. Ives, 85 Iowa, 288 ; 

68 Pa, St 495; Barrett v. Barrett, 5 Bennett v. Bennett, Deady, 299. 

Oreg. 411; Downs v. Flandei-s, 150 See, also, Wood worth <v. Spring, 4 

Mass. 92; Stewart v. Stewart, 27 Allen, 821. 

W. Va. 167; Rogers v. Rogers, 15 «In re Vetterlein, 14 R L 878; 

B. Mon. (Ky.) 864 Kline v. Kline, 57 Iowa, 886, 
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liable at all times to be altered, modified or entirely 
changed, to suit the varied circumstances or condition of 
the parents or the progress of the child.^ Where, however, 
there has been no change in the circumstances or condition 
of the parents, a decree of a court having jurisdiction of 
both parents is binding upon them in other states, though 
not binding upon the child, and is probably entitled to 
"full faith and credit" in other states, notwithstanding the 
absence of property rights in the child.' 

"A district court of the United States has no authority 
in law to issue a writ of habeas corpus to restore an infant 
to the custody of its father, when unlawfully detained by 
its grand-parents." 

And if the district court imprisons the grandfather for 
disobedience of its order to restore the child to the father, 
he may bo released on haheds corpus; for the whole pro- 
ceeding in the district court is coram non judice and void.' 

§ 264. (4) Jurisdiction in prosecntions by the state.— 
An ex parte divorce granted to a resident husband against 
his non-resident wife is a valid defense for him even in his 
wife's state on a charge of polygamy for having married 
again during the life of his divorced wife. 

Thus, in Thompson v. The State^ 28 Ala. 12, the accused 
left his wife in Alabama, and became a honajide resident of 
Arkansas, where, after the necessary period of residence, he 
obtained an ex parte divorcfe from his wife, who still resided 
in Alabama. He then remarried and returned to Alabama, 
where he was indicted for polygamy. But the court held 
that he had a right to choose his own domicile, and that the 
state of his domicile had jurisdiction of his marital status^ 
and that therefore the Arkansas divorce was a perfect de- 
fense. 

» Thomdike v. Rice, 24 Law Rep. Queryy as to the power of a United 

(Mass.) 19. States circuit court to issue such a 

* Allen V. Allen, 40 Hun (N. Y.), writ when the parties are citizens 

611 ; In re Bort> 25 Kans. 80a of different states, and the value of 

s In re Buri-us, 136 U. a 586. the child^s services exceeds |2,000? 
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Such a decision seems to be required by the "full faith 
and credit " clause of the constitution ; for as the court of 
his state had jurisdiction of his marital status^ its decree of 
divorce was entitled to the same force and effect elsewhere 
as at home. But with respect to the non-resident libelee 
in such a case, a contrary decision has been made. Thus, in 
a New York case, People v. Baker^ 76 N. Y. 78, the de- 
fendant's wife procured a divorce from him in Ohio by pub- 
lication and without his appearance, while he was domiciled 
in New York, lie afterwards remarried in New York 
during the life-time of his divorced wife; for which he was 
indicted for bigamy. He set up in defense the Ohio di- 
vorce. The court conceded that if he had appeared in the 
Ohio court, the divorce would have constituted a good de- 
fense ; but as he had not done so, it held that the Ohio 
court had not acquired jurisdiction over the husband's 
marriage status; that the Ohio divorce was entitled to no 
" faith and credit," or force and eflPect in this prosecution ; 
that it was inoperative and void, and that therefore the ac- 
cused was guilty of bigamy. 

§ 266. Criticism of People v. Baker, 76 N. Y. 78.— 
Chief Justice Church dissented, and the correctness of this 
decision seems to be somewhat doubtful. Mr. Bishop, in 
his new work on Mar., Div. & Sep., vol. II, §§ 153, 154, 
criticises it very severely on various grounds. In addition 
to the objections stated by Mr. Bishop, the judgment 
seems to be open to the objection that it overlooks or dis- 
regards the reason for the rule that a judgment or decree 
so obtained is void and inoperative, namely, to protect and 
benefit the non-resident defendant ; whereas the court ap- 
plied the rule so as to work to his injury and detriment. 
If he had himself been seeking a divorce, and his wife had 
pleaded her Ohio divorce in bar, he would have had the 
right to avoid it, because as against him it was void and in- 
operative. But in the Baker case, the non-resident libelee 
was not seeking to avoid the Ohio divorce, but to affirm 
and ratify it; and the court held in substance that he could 
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not do so. Upon principle, it would seem that the non- 
resident should have an election in such case, just as he has 
in ordinary cases relating to property rights; and that his 
second marriage should constitute an affirmance, binding 
not only upon him, but also upon his state. This rule would 
bar the non-resident libelee's right to curtesy in land situ- 
ated in his own state, which clearly ought to be true after 
his second marriage; while the New York rule, if consist- 
ently applied, would not bar this right, because it con- 
siders the divorce so void that no act of the libelee can 
validate it. 

In civil cases, the right of a non-resident defendant to 
affirm and validate a judgment so obtained has been de- 
cided by high authority. In Lapham v. Briggs, 27 Vt. 26, 
and also in ITenderson v. Stamford, 105 Mass. 504, it was 
held that such judgment was not an absolute nullity ; that 
the defendant could elect to affirm its validity, and that he 
could plead it as a merger, and thereby defeat a second 
action based upon the original cause of action. In the 
Massachusetts case the court says on pages 506, 507, per 
Wells, J. : " In the opinion of the court, a plaintiff who 
has voluntarily converted his demand into the form of a 
judgment, valid where it is rendered (California), so long 
as the defendant has not attempted to avoid the judgment 
in any mode, cannot himself treat it as of no effect and sue 
upon the original demand. If the judgment is voidable 
for want of service upon the defendant or notice to him, 
he may waive that. He does waive it by pleading the for- 
mer judgment in bar of the present action." 

The same case is authority for the position that such con- 
duct on the defendant's part constitutes an affirmance of 
the judgment's validity, which is binding upon him in all 
subsequent actions. On page 507 the court says : " In the 
present case, the judgment in California being against the 
defendant alone, if he sets it up in bar of this suit he af- 
jfirms the validity of that judgment against himself, and is 
eo instcmti estopped to impeach it thereafterwards." Citing 
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Hooker v. ffuhhard, 97 Mass. 175 ; S. C, 102 Mass. 239. See, 
also, Philaddphia Ry v. Howard^ 13 How. 307. 

It is true that, in general, the affii raance of a voidable 
judgment by one person is not binding upon another per- 
son, nor upon the state. But in People v. Baker^ the court 
conceded that the defendant could have waived the objec- 
tion to service of process and bound the state by a volun- 
tary appearance in the divorce suit. And if he could bind 
the state by his act of appearance, it is difficult to see why 
he could not bind the state by his act of remarriage, or by 
pleading the divorce in his own defense. The last act seems 
to have as strong a tendency to waive this objection to the 
divorce as the first act has. In marrying again, the defend- 
ant acted in good faith, believing the divorce to be valid. 
Nor was there any fraud on his part ; nor any attempt to 
evade the laws of his own state. His wife had acquired a 
domicile in Ohio; and the most that can be said against 
him is that he chose not to contest her suit. Under these 
circumstances it seems unjust to punish him for bigamy. 

§ 266. Frandnlent divorce no defense.— A divorce pro- 
cured by consent and collusion of the parties, in a state 
other than that of their domicile, is no defense to a prose- 
cution for bigamy for the remarriage of either during the 
life-time of the other spouse. For " there are three parties 
to every divorce proceeding — the husband, the wife and the 
state ; " and therefore the consent of the husband and wife 
cannot bind the state of their domicile, when the divorce is 
granted by another state. In a prosecution for bigamy by 
the state of domicile, such a divorce obtained in another 
state is entitled to no " faith and credit," or force and ef- 
fect, because the court of the latter state had no jurisdic- 
tion over the marriage status} 

1 People v. Dawell, 25 Mich. 247, 267 ; Van Foeaen v. State, 87 Ohio St 
817. 
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§ 267. Established principles. — It may now be regarded 
as settled law that a non-resident creditor is exempt from 
the operation of state insolvent laws, and is not bound by 
the debtor's d'scharge under such laws whether they be an- 
terior or posterior to the making of the contract,^ unless he 
has made himself an uncontesting party to the insolvency 
proceedings, in which latter case he will be bound by the 
discharge under anterior laws to the same extent as resi- 
dent creditors, just as a party to any other kind of judicial 
proceedings is bound by the decree or judgment rendered 



^Sturges T. Crowninshield, 4 
Wheat 122; McMillan v. McNeill, 
4 Wheat 209; Ogden v. Saunders, 
12 Wheat 218; Baldwin v. Hale, 1 
WalL 228; Suydam v. Broadnax, 
14 Peters, 67; Denny v. Bennett^ 
128 U. a 489; Pratt v. Chase, 44 



N. Y. 597; Donnelly v. Corbett, 8 
Selden (N. Y.\ 500; Poe v. Duck, 5 
Md. 1; Anderson v. Wheeler, 25 
Conn. 603; Carbee v. Mason, 64 
N. H. 10; Rhodes ▼. Borden, 67 
CaL7. 
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with jurisdiction.^ A state has no power to require citizens 
of other states to become parties against their will to any 
such proceeding, and the discharge is void as against them 
for want of jurisdiction. 

Even when the contract is made and is to be performed 
within the state granting the discharge, the non-resident's 
right of action is not barred by the debtor's discharge. He 
can recover a judgment for the full ciroount of his claim, 
unless he has made himself a voluntary party to the insolv- 
ency proceedings. Such judgment may be recovered either 
in a federal court or in a court of the debtor's state, or in a 
court of any other state.^ 

A non-resident creditor who has reduced his debt to a 
judgment, either in the state of discharge or elsewhere, 
does not thereby impair his right to recover against the 
debtor. The judgment is a debt upon which he can recover 
anywhere, notwithstanding the discharge of the defendant 
under the insolvent laws of his own state. The essential 
attributes of the debt are not obliterated by the judgment.' 
A non-resident creditor whose contract is made through a 
resident agent is not barred by the debtor's discharge, even 
if the agency is not disclosed to the debtor, and he supposes 
he is dealing with the principal.* 

In Massachusetts it has been held that if both debtor 
and creditor were residents of the state at the time of the 
contract's making, the fact that the creditor afterwards re- 
moved from the state and was a non-resident at the time 
when the insolvency proceedings were commenced does 
not afford him any immunity, and he is bound by the 

1 Clay V. Smith, 3 Peters, 411 ; overruling Scribner v. Fisher, 3 
Baldwin v. Hale, 1 Wail. 223 ; Jour- Gray (Masa), 43 ; Newmarket Bank 
neay v. Gardner, 11 Cush. (Mass.) v. Butler, 45 N. H. 236, overruling 
355 ; Blackman v. Green, 24 Vt 17, Brown v. Ojllins, 41 N. H. 405. 

21; Perley v. Mason, 64 N. H. 6; ^Bean v. Loryea, 81 CaL 151; 

Gardner v. Lee's Bank, 11 Barb. Murphy v. Manning, 134 Mass. 488. 

(N. Y.)558. * Guernsey v. Wood, 130 Mass. 

2 Baldwin v. Hale, 1 Wall. 228; 50a 
Kelley v. Drury, 9 Allen (Mass.), 27, 
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debtor's discharge.^ But the contrary has been held in a 
later case in Yermont,* and this seems the better view ; 
for the creditor, if a non-resident at that time, is not sub- 
ject to the jurisdiction of the insolvency court, and there- 
fore its decree of discharge is void as against him and his 
demand. 

When the contract is posterior to the law, but is made in 
view of the laws of a state which has no insolvent law, it 
seems that the anterior insolvent law under which the 
debtor obtains his discharge also impairs the obligation of 
his contract, and the discharge is void as against an uncon- 
senting creditor.' 

The obligation of every contract necessarily depends 

upon the law of some state or country, and, as said by 

Ohief Justice Marshall, it is a ^^ principle of universal law 

. . that, in every forum, a contract is governed by 

the law with a view to which it was made." * 

The case of Pithm v. Thompson^ 13 Pick. (Mass.) 64, de- 
•cided by Chief Justice Shaw, furnishes a striking illustra- 
tion of this rule. A woman contracted a debt in Ehode 
Island due to residents of that state, and received a dis- 
charge under its insolvent laws, one clause of which declared 
" that no man who shall hereafter intermarry with any 
woman who shall have the benefit of this act extended to 
her . . . shall be liable in any way, in his person or es- 
tate, for any debt incurred " by her before she took the ben- 
efit of this act. After the discharge the woman married in 
Ehode Island a citizen of Massachusetts and took up her 
abode with him in the latter state, where the creditors sued 
them both. Hdd^ that the obligation of the contract was 
determined by the law of Ehode Island, and that as the 

1 Brigham v. Henderson, 1 Gush. 209 ; Bradford v. Farrand, 18 Masa 

<Mass.) 480; Stoddard v. Harring- 1& 

ton, 100 Mas& 87. < Wayman v. Southard, 10 Wheat 

« Roberts v. Atherton, 60 Vt 56a 1, 48; Lamar v. Mioou, 114 U. a 

J McMillan v. McNeill, 4 Wheat 218, 220; Forepaugh y. Delaware 

R'7, 128 Pa. St 217. 
21 
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plaintiflfs could not recover in that state they could not re- 
cover in Massachusetts. 

Chief Justice Shaw says : " At the time of the marriage 
the plaintiffs were citizens of Bhode Island and bound by 
its laws. It follows then, that upon the marriage in the 
state of Ehode Island, contrary to the general rule of the 
common law, the husband, by force of the statute, was ex- 
empt and not liable for those debts of the wife, of which 
she had been suh modo discharged, and of which that sued 
for in this action is one. Such being the state of the obli- 
gation there, is it changed when the same parties seek their 
remedy in the courts and under the laws of this state? The 
court are of opinion that it is not. 

"It is a familiar distinction, that when a remedy is 
sought in one state, upon an obligation contracted in an- 
other, the lex loci contractus governs the contract, its con- 
struction, incidents and legal effect, and the lex fori governs 
the remedy. The question here relates to the contract, its 
nature and legal incidents, and not the manner in which 
the remedy is sought. It is therefore to be decided upon 
the same grounds as it would be before a court sitting in 
Ehode Island and administering the laws of that state." 
Pages 68, 69. 

The law of a place where a contract is made governs its 
nature, obligation and interpretation, unless it appears that 
the parties, when entering into the contract, intended to 
be bound by the law of some other state or country.* 

§ 268 « Contracts made prior to insolvent law« — When 
the contract is made before the passage of the insolvent 
law, the law impairs the obligation of the contract by un- 
dertaking to discharge the debt without full payment, and 
is therefore unconstitutional, and the discharge in pursuance 
thereof is void, at least as against prior creditors who have 
not proved their claims with posterior creditors without 
claiming their exemption as anterior creditors.' 

1 Liverpool Ca v. Pheoix Co., 129 ssturges v. Crowninshield, 4 
U. S. 397. Wheat 122. 
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The authorities are conflicting as to whether, if a cred- 
itor by contract anterior to the insolvent law proves his 
debt without claiming his exemption, he will be bound by 
the discharge. The following cases say or decide that he 
will be bound by the discharge under such circumstances.^ 
If these cases can be supported at all, it seems that it is 
only upon the ground that by such conduct the anterior 
creditor admits the existence of an essential jurisdictional 
fact, to wit, that he is a resident creditor by posterior con- 
tract, and is afterwards estopped to aver the contrary, and 
is bound by the discharge to the same extent that resident 
creditors by posterior contract are bound.' The following 
cases decide that the creditor will not be bound by the dis- 
charge, even if he proves his debt, without claiming his ex- 
emption from the operation of the posterior insolvent law.' 

When the creditor proves his debt merely for the pur- 
pose of objecting to the granting of the discharge and of 
claiming his exemption from the operation of the insolvent 
law, he is not bound by the discharge.* 

§ 269. Existing and fature laws and decisions. — As a 
general rule, parties are deemed to contract in view of ex- 
isting laws only, and not in view of future laws ; but there 
are some qualifications of this rule. Thus, if it be the 
known and established policy of a foreign country to allow 
a reorganization of embarrassed corporations, organized 
under the laws and doing business within its limits, with 
the consent of a majority of its bondholders, all persons 
who buy the bonds of such a corporation are conclusively 
presumed to have contracted with a view to the exercise of 
such a power on the part of the foreign government, and 
cannot complain that a law which defers payment of his 
bonds, and decreases the rate of interest, impairs the obli- 
gation of his contract. Such a law passed by Canada is 

iBigelow V. Pritchard, 21 Pick. 'Kimberly v. Ely, 6 Pick. 440; 
169, 172; Van Hook v. Whitlock, Allen v. Roosevelt^ 14 Wend. 100. 
26 Wend. 43. * See sec. 274» post 

«See Chapman v. Forsyth, 2 
How. 202, 208, 209, and § 2Sl,po8t, 
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valid, and will be enforced in the federal courts even 
against a creditor who is a citizen of the United States.^ 

It is probably upon this principle that a state insolvent 
law whose operation has been suspended by a national 
bankrupt law is held not to impair the obligation of pos- 
terior contracts made in the state during its suspension. 
The parties may be presumed to have contracted with a 
view to the repeal of the bankrupt law and the revival of 
the insolvent law's operation. Hence a discharge is valid 
as against all such contracts owned by creditors who are 
subject to the jurisdiction of the insolvency court at the 
time it renders the decree of discharge, whether they be 
residents or non-residents. The law enters into and be- 
comes a part of the contract at its inception, and therefor^ 
does not impair its obligation.^ 

With regard to the decisions of courts, the latest author- 
ities sustain the view that parties have a right to rely upon 
the decisions of the courts of last resort as correctly stating 
the law, and to make their contracts accordingly. If the 
same court afterwards overrules the former decision, parties 
who have contracted while the former rule was in force 
will not be allowed to suffer. If the contract was valid and 
enforceable when made according to the law as then de- 
clared, it will remain so, notwithstanding a change by a 
subsequent decision.' But this doctrine does not apply 
where a rule of law which has remained in force for a long 
time is overruled, so as to protect contracts made shortly 
afterwards, and the overruling case is itself overruled within 
a short time after its decision. Such isolated decision can- 
not be regarded as settling the law ; nor does it justify par- 
ties in relying upon it to that extent.* 

1 Canada Southern R'y v. Geb- 678,690; Farrior v. New Eng. Mort 

hard, 109 U. & 527. Ca, 92 Ala. 176; & C, 9 South. 

« Austin v.Caverly, 10 Met (Mass.) Rep. 532; Whaley v. Gaillard, 21 

882; Lothrop v. Highland Foundry, a C 560, 572; Harmon v. Auditor, 

128 Mags. 120 ; Palmer v. Hixon, 74 123 IlL 122, 185. See, also, §§ 3^34, 

Me. 447. ante, and cases cited. 

s Oloott v. Superviaoxs^ 16 Wall «McLure v. Melton, 24 & Q 659 ; 
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§ 270. Grounds of decisions holding discharge TOid as 
against non-resident creditor. — When the contract is 
made and is to be performed in the debtor's state while the 
insolvent law is in force, his discharge is not valid as against 
a non-resident creditor w^ho has not made himself an uncon- 
testing party to the proceedings ; but there is much conflict 
as to the true ground of this decision. The federal courts 
held, before the fourteenth amendment, that such a state 
decree of discharge is void for want of jurisdiction in the 
insolvency court, and is therefore no defense to an action 
on the debt in any court except the state courts of the 
debtor's state.^ 

As the state insolvency court has no jurisdiction over the 
non-resident creditor's debt, its decree of discharge, even if 
it be binding in the local state courts, is not binding in the 
federal courts, nor in the courts of other states ; for the 
" full faith and credit " clause and the act of 1790 only re- 
quire that a decree shall have the same force and effect 
elsewhere as at home when it is rendered with jurisdiction,* 
and when rendered without jurisdiction it is not entitled to 
any faith and credit.' 

But if the non-resident creditor voluntarily makes him- 



Hopkins v. McLure, 133 U. S. 880. 
This doctrine seems to be a species 
of estoppel, which operates not 
upon individuals but upon the 
courts, to prevent injustice to per- 
sons who have relied upon former 
decisions of the same court This 
is merely applying to the courts a 
rule which the courts have long 
applied to the legislatura It allows 
a court to overrule its former de- 
cisions when reason and justice so 
require, and to declare the law for 
future guidance, while at the same 
time it preserves rights which be- 
come vested when a different rule 
prevailed. The doctrine seems, on 
the one hand, to avoid the objec- 



tionable feature of stare deeisia^ 
which tends to perpetuate errors, 
and, on the other hand, to avoid 
the impairment of vested rights by 
judicial action. 

1 Ogden V. Saunders, 12 Wheat" 
218; Shaw v. Bobbins, 12 Wheat 
869, note ; Baldwin v. Hale, 1 WalL 
223, 280; Oilman v. Lockwood, 4 
Wall 409; Davidson v. Smith, 1 
Bissell, 846. 

2Crapo V. Kelly, 16 WalL 610; 
Ck>le V. Cunningham, 133 U. S. 107; 
antBy § 197. 

»St Clair v. Cox, 106 U. 8. 350; 
Hart V. Sansom, 110 U. & 151 ; anU^ 
§197. 
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self a party to the insolvency proceedings and proves his 
debt with resident creditors, without claiming his exemp- 
tion from the operation of the insolvent law as a non-resi- 
dent, the court thereby acquires jurisdiction, and its decree 
of discharge is as binding in the federal courts and in the 
courts of other states as in the local state courts.^ 

Some state courts have held that an anterior insolvent 
law as applied to such a posterior contract, made and to be 
performed within the state, does not impair the obligation 
of the contract, even if the creditor be a non-resident, be- 
cause such a law enters into and becomes a part of the 
contract at its inception and travels with it through all the 
stages of its existence.^ 

§ 271. Same — ^^ Due process of law." — Since the adop- 
tion of the fourteenth amendment, ordaining that no per- 
son shall be deprived of property " without due process of 
law," such a discharge seems to be void even in the local 
state courts on the ground that the insolvent law is con- 
trary to this clause of the fourteenth amendment, in that 
it purports to authorize a court to render a decree of dis- 
charge without lawful jurisdiction of the non-resident cred- 
itor or of his debt. This rule was clearly announced in 
Main V, Messner^ 17 Oregon, 78, and is supported by the 
principles of Pennoyer v. Neff^ 95 XJ. S. 714, and Denny v. 
Bennett^ 128 TJ. S. 489. In Mam v. Mesmer the defendant 
had obtained a discharge under the anterior insolvent laws 
of Oregon. The non-resident plaintiflf had not made him- 
self an uncontesting party to the insolvency proceedings, 
and brought this action on his debt in the local state court 
of Oregon, ffeldy that the discharge was no defense. The 
court, by Mr. Justice Lord, says : " There being neither 
jurisdiction of him [the non-resident creditor] or his debt, 

1 aay V. Smith, 8 Peters, 411 ; Scribner v. Fisher, 2 Gray (Mass.). 

Blackmail v. Green, S4 Vt 17, 31 ; 43; BuiTaU v. Rice, 5 Gray (Mass.), 

Joumeay v. Gardner, 11 Gush. 689; Parkinson v. Scoville, 19 Wend. 

(Mas&)855. (N.Y.)150. See, also, Denny v. Ben- 

SQrr y. Lisso, 88 L& Ann. 476; nett, 128 IJ. a 489. 
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the decree is a mere nullity so far as it professes to dis- 
charge his debt. To hold otherwise would be to condemn 
him unheard and to appropriate his property * without due 
process of law.^ This being so, the question in such cases — 
the discharge of the insolvent being otherwise valid — is 
simply one of jurisdiction, and the forum in which the 
remedy is sought cannot aflfect the principle or alter the 
rule."* Page 84. 

§272. Foreign corporations as creditors, — Foreign 
corporations owning claims against insolvent debtors stand 
upon the same footing with non-resident creditors. A dis- 
charge is no bar to an action, even in the local state courts, 
unless they have proved their claims in the insolvency court. 
The same is true of national corporations located in other 
states.* 

§ 273. Effect of national bankrupt law upon state In- 
solvent laws. — The power given to congress to pass " uni- 
form laws upon the subject of bankruptcies " is not exclu- 
sive. Until -the power be exercised by congress, the states 
possess the power to enact fair and ordinary insolvent laws, 
which shall apply to posterior contracts held bj^ creditors 
who are subject to the jurisdiction of the debtor's state.' 
The effect upon state insolvent laws of a national bankrupt 
act is only to suspend their operation while the bankrupt 
act remains in force, and is not to render them invalid. As 
soon as the bankrupt act is repealed, the insolvent laws re- 
vive, unless they have been repealed in the meantime by 
the states themselves.^ This is true even where the insolv- 
ent law is passed while the national bankrupt act is in 
force.* But as soon as a national bankrupt law takes ef- 

1 The author believes this to be > Ogden v. Saunders, 12 Wheat 

the true view of the subject, and 218. 

his reasons are stated at length in ^Tua v. Carriere^ 117 U. & 201 ; 

the note at the end of this chapter, Ward v. Proctor, 7 Met (Masa) 818 ; 

§§ 284-287. Lothrop v. Highland Foundry Ckx, 

3 Phoenix Nat Bank v. Batchel- 128 Mass. 120; Orr v. Ubbo, 88 La* 

ler, 151 Mass. 589; Glenn v. Ola- Ann. 476. 
baugh, 65 Md 65; Newmarket »Tua v. Carriere, 117 U. a 20t 
Bank v. Butler, 45 N. H. 286. 
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feet, the operation of all state insolvent laws relating to the 
same persons and property is suspended, and all subsequent 
proceedings in the state insolvency courts are absolutely ^ 

null and void. The state assignee acquires no title to the 
insolvent's property, although no proceedings in bank- 
ruptcy have been instituted, and therefore he cannot main- 
tain an action against an attaching creditor for conversion.^ 

§ 274. Waiver and estoppel.— Some of the state courts 
have carried the doctrines of waiver and estoppel very far, 
with the result of indirectly upholding state insolvent laws 
as against non-resident creditors. Thus in PerUy v. Mason, 
64 N. H. 6, the action was on a promissory note for $100, 
to which the defendant pleaded a discharge under the in- 
solvent laws of Vermont. The plaintiff was a non-resident 
of Vermont, but he appeared in the insolvency court and 
proved two other notes which he held against the defend- 
ant. Although he did not prove this $100 note in suit, the 
court held that he had waived his right to object to the 
jurisdiction and was estopped to recover on this note. In 
Murray v. JSoberte^ 150 Mass. 353,' these principles were 
carried still further, and it was held that a non-resident cred- 
itor who merely accepts a dividend under the composition 
statute of Massachusetts, without having proved any claim 
in the insolvency court, or otherwise made himself a party 
to the proceedings, waives his right to insist upon the uncon- 
stitutionality of the statute and is estopped to recover the 
unpaid balance of his debt. 

These decisions are placed upon the principles of estoppel 
injpaisy and their correctness is extremely doubtful. The 
supreme court of the United States has gone no further 
than to decide that a non-resident creditor who makes him- 
self a voluntary party to insolvency proceedings by proving 
a debt is bound by the discharge so far as to prevent a sub- 
sequent recovery in an action on that same debt." But 

1 Gmwold y, Ftatt^ 9 Met (Mass.) with note doubting the oorrectneaB 
16L of the decision. 

>& GL, 16 Am. State Repi 209, »Clay v. Smith, 8 Peters, 411; 

Baldwin v. Hale, 1 Wall. 22a 
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obviously these last cases depend upon the principles of 
estoppel by judgment or decree. The matter having been 
heard in a court of competent jurisdiction, its decree of dis- 
charge is binding as res adjudicatay even if the creditor does 
not accept a dividend.^ 

In the New Hampshire and Massachusetts cases, how- 
ever, the matter was not adjudicated by a court of com- 
petent jurisdiction. On the contrary, the insolvency court 
had no jurisdiction over the debt in suit in either of those 
cases, and therefore its discharge was not binding as res 
ac^vdioata. In Murray v. RoberU^ supra^ the court lays 
much stress upon the point that, as the plaintiff had ac- 
cepted his dividend, he had availed himself of the benefit of 
the composition act and had therefore waived his right to 
show its unconstitutionality. But upon this point the 
weight of reason and authority seems to be decidedly the 
other way.* 

In Kimheftly v. EVy^ Bfwpra^ it was explicitly held by the 
same learned court, in an elaborate opinion delivered by Chief 
Justice Parker, that the acceptance of a dividend in accord- 
ance with a decree of discharge does not estop the creditor 
to show the unconstitutionality of the insolvent law ; and 
that he can recover the unpaid balance of his debt. In 
Woodbridge v. Wright^ sv^a^ it was decided that a non- 
resident creditor who accepts a dividend without having 
proved his debt is not bound by the discharge. 

In Emhry v. PaJmer^ 107 U. S. 3, the supreme court held 
that a creditor whose judgment debt was saved from the 
operation of a state decree by the " full faith and credit " 
clause of the constitution was not estopped, by accepting 
the part decreed, to show that the decree contravened that 
clause; and that he could recover the unpaid balance of 
his debt. In Montague v. Masaey, 76 Va. 307, it was de- 

iBlackman v. Green, 24 Vt 17, Woodbridge v. Wright, 8 Conn. 623, 

21 ; Jones v. Horsey, 4 Md. 806. 526 ; Talcott v. Harriss, 98 N. Y. 

»Embry v. Palmer, 107 U. & 8, 8; 507; Montague v. Massey, 76 Va. 

Kimbetly v. Ely, 6 Pick. 440; 807; Douglass v. Craig, 13 a a 871* 
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cided that a judge who accepts, in accordance with an un- 
constitutional statute, a part of his lawful salary, is not 
thereby estopped to insist upon the invalidity of the statute ; 
and can recover the unpaid balance of his salary. 

In Reynolds v. Adderty 136 U. S. 848, a state court of 
Louisiana enjoined a nou-resident creditor from prosecut- 
ing an action at law against his debtor after the latter had 
obtained a discharge under the insolvent laws of his own 
state, on the ground that the creditor had waived his ex- 
emption by becoming surety on the bond of his debtor's 
assignee in insolvency and by describing himself therein as 
a resident of the debtor's state. But the supreme court 
held that such conduct did not estop the creditor to show 
that he was a non-resident of the debtor's state and not 
bound by the discharge, and that he could maintain his ac- 
tion at law. 

It has been decided in several cases that when the non- 
resident creditor appears in the insolvency proceedings 
merely to object to the granting of the discharge, he does 
not waive his exemption, nor confer jurisdiction upon the 
court ; and can maintain a subsequent action upon his debt, 
notwithstanding the discharge.* 

§ 275. Discharge of surety. — A non-resident creditor 
who proves his claim and accepts- a dividend in insolvency 
thereby releases his debtor by his own voluntary act, which 
acts as a discharge of any one liable as surety, such as the 
drawer of a bill of exchange.* 

§ 276. Exemption from arrest and imprisonment. — 
The usual clause in a state insolvent law which declares 
that a debtor who has received a discharge shall be exempt 
from arrest or imprisonment does not impair the obliga- 
tion of contracts made before the passage of the insolvent 
law, even when they are held by non-resident creditors 
whose debts are not discharged, and when imprisonment 

1 Norton v. Cook, 9 Conn. 314, Greene (lowaX 299, 805 ; Phillips v. 
821 ; McCarty v. Gibson, 5 Gratt Allan, 8 B. & C. 477. 
(V&) 807; CoUins v. Rodolph, 8 ^ Phelps v. Borland, 108 N. Y. 400. 
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for debt was allowed at the time of the contract's making; 
for ^^ the right to imprison constitutes no part of the con- 
tract, and a discharge of the person of the party from im- 
prisonment does not impair the obligation of the contract, 
but leaves it in full force against his property and effects." * 

Therefore, a non-resident creditor cannot, after his debtor 
has received a discharge, recover on a bond for jail limits 
conditioned upon the debtor remaining within the jail lim- 
its "until he shall be lawfully discharged;" for this clause 
is valid, and therefore the debtor is " lawfully discharged." * 

§ 277. Attachment and execution after discharge. — In 
those states which allow an attachment of property on 
mesne process, it is commonly provided by statute that a 
non-resident creditor whose resident debtor has obtained a 
discharge in insolvency shall not be allowed to attach sub- 
sequently-acquired property.' Such statutes are valid and 
constitutional. Thej^ do not impair the obligation oE the 
contract with the non-resident creditor, because they merely 
affect the remedy or the mode of proceeding to enforce 
payment, and leave the creditor an adequate remedy by 
execution after judgment.* The non-resident creditor who 
has not proved his claim may sue upon it and recover judg- 
ment in the debtor's state as well as in other states, not- 
withstanding the insolvent discharge ; and after judgment 
he is entitled to an execution upon which he may seize the 
debtor's property and sell it to satisfy his demand. He is 
entitled to full satisfaction, and not merely to the propor- 
tion paid to resident creditors,* 

§ 278. Effect of discharge In other states — (1) Ac- 
tion upon the debt. — When both debtor and creditor are 
residents of the same state at the time of making the con- 

iPer Mr. Justice Story, for the «Mas8. Pub. Stats., ch. 157, § 8a 

court, in Beers v. Haughton, 9 < MaxweU v. Cochran, 136 Masa 

Peters, 829, 858; Mason v. HaUe, 12 78; Yenable v. Rickenberg, 152 

Wheat 870; Pennlman's Case, 108 Mass. 64. 

U. & 714; BonneUy v. Corbett, 7 » Choteau v. Richardson, 12 AUen 

N. Y. 500. (Mas&X 865; MazweU v. Clarke, 189 

2 Mason v. Haile, 12 Wheat 87a Masa 112. 
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tract and at the time of the discharge under anterior insolv- 
ent laws, the discharge is as binding upon the parties in ail 
other courts as in the local state courts. If it be a valid 
defense to an action on the debt in the local state courts, it 
will also be a valid defense to an action on the debt in a 
court of another state, and in the federal courts.* This 
rule is not changed in the case of negotiable paper by the 
fact that an intermediate party is a citizen of a state other 
than the debtor's state, provided the debtor and the plaint- 
iff are citizens of the same state granting the discharge. 
Thus, in the Pennsylvania case of Whedock v. Leonard^ 20 
Pa. St. 440, the maker was a resident of Massachusetts; 
the payee of New York, and the indorsee of Massachu- 
setts. The maker obtained a discharge in his state, which 
the court held to be a defense to an action against him by 
the indorsee in Pennsylvania. 

So also when the creditor is a non-resident of the debt- 
or's state, if he proves his debt in the insolvency proceed- 
ings without claiming his exemption as a non-resident, he 
will be bound by the discharge in the courts of other 
states to the same extent as resident creditors.* In Gard- 
ner V. Le^a B<mk, supra^ the defendant had received a 
discharge in Massachusetts. The plaintiff was a non-resi- 
dent of that state, but appeared and proved his claim in 
the insolvency proceedings. The supreme court of New 
York held that the discharge was a good defense to an ac- 
tion on the debt in New York, and therefore that the 
plaintiff could not recover. 

The decree of discharge, if rendered with jurisdiction, is 
entitled to the same force and effect elsewhere as at home. 
This is not merely a question of interstate comity or our- 

1 Pitkin V. Thompson, 13 Pick. Dillon, 615; Webster v. Bees, 23 

64; Stone v. Tibbetts, 26 Ma 110; Iowa, 260. 

Hall Y. Boardman, UN. H. 88; > Gardner v. Lee's Bank, 11 Barb. 

Hemstead v. Reed, 6 Conn. 480, 491- (N. Y.) 558 ; Blackman v. Green, 24 

493; Wheelock v. Leonard, 20 Pa. Vt 17, 21. 
St 440 ; Von Glahn v. Darrance, 1 
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tesy ; it is a rule of constitutional obligation, founded upon 
the "full faith and credit" clause of the constitution. If a 
court of one state should refuse to give due effect to such 
a decree, its judgment would be reversed by the supreme 
court of the United States.^ 

§ 279. Same — (2) Arrest or imprisonment of debtor.— 
A discharge under a state insolvent law which merely 
purports to relieve the person of the debtor from arrest or 
imprisonment, without discharging the debt (as was the 
case in most of the early laws), does not relieve him from 
either in another state; because the debt subsists, at least 
in part, and the remedy must be determined by the law of 
the state of process. Such laws, relating merely to the 
process or remedy, can have no extraterritorial effect ; and 
to so hold does not impair the obligation of the contract, 
but rather enlarges its obligation. This rule applies both 
to the case of a resident and that of a non-resident cred- 
itor.' 

But when the anterior insolvent law purports to dis- 
charge the debt as well as the debtor's person, then the 
discharge is entitled to extraterritorial effect and will bar 
an action on the debt, and relieve him from imprisonment 
in the courts of another state, if the creditor was subject 
to the jurisdiction of the state granting the discharge.' If, 
however, the creditor was not subject to the jurisdiction of 
such state, but was a non-resident thereof, the discharge 
will not protect the debtor in other states, either from 
arrest or from an action on the debt.* 

§ 280. Dissolution of attachment. — A provision in a 
btate insolvent law that all attachments made within a cer- 
tain time before or after the owner's insolvency shall be 
dissolved and the property pass to the assignee free from 

lOrapov. Kelly, 16 Wall 610. v. Wright, 3 Conn. 528; Judd v. 

« Wood v. Malin, 6 Halst (N. J.) Porter, 7 GreenL (Me.) 837. 

^d08 (overruling Rowland v. Steven- * Ante, § 278, and cases cited, 

flon, 1 Halst (6 N. J. L.) 149) ; Peck v. * Woodbridge v. Wright^ 8 Conn. 

HQzier,14Johna(N.Y.) 346; James 62a 
v. Allen, 1 DalL 188; Woodbridge 
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the attachment does not impair the obligation of subse- 
quent contracts made in view of that laAv, even when 
owned by non-resident creditors. The attaching creditor 
loses his lien on the property, and can only claim his pro- 
portion with the other creditors. This rule applies both to 
the state and federal courts.^ 

§ 281. Note on Insolvent laws.— The object of this note 
is to state the author's reasons for believing the following 
propositions to be sound : 

1. State insolvent laws do not impair the obligation of 
posterior contracts made and to be performed within the 
state, even if the creditor be a non-resident. 

2. But when the creditor is a non-resident, as the insolv- 
ent law purports to authorize the insolvency court to ren- 
der a judgment or decree detrimental to his contract rights 
without jurisdiction over him or over his debty it contravenes 
the " due process of law " clause of the fourteenth amend- 
ment, and the discharge is void as against all non-resident 
creditors who have not subjected themselves to the jurisdic- 
tion of the insolvency court ; as by proving their debts 
without claiming their exemption as non-residents. 

§282. I. Obligationef contracts.— The supreme court 
of the United States has never decided that insolvent laws 
impair the obligation of such posterior contracts when held 
by non-resident creditors, and the rule that the discharge 
is a valid defense in the local state courts * is inconsistent 
with that view. For if the insolvent laws do impair the 
obligation of such contracts, the discharge granted pursuant 
to those laws is void and is no defense to an action on the 
debt even in the local state courts.' 

When the creditor is a resident of the debtor's state it is 
universally conceded that the insolvent law does not impair 

1 Denny v. Bennett, 128 U. a 489 ; 409 ; Parkinson v. ScoTiUe, 19 Wend 
United States Revised Statutes, sea 160 ; Orr v. Lisso, 88 La. Ann. 476. 
983; Tua v. Carriere, 117 U. a 201. » Farmers' Bank v. Smith, 6 

^Ogden Y. Saunders, 12 Wheat Wheat 181; Sturges v. Crownin- 
218; Oilman v. Lockwood, 4 Wall shield, 4 Wheat 122; Edwards v. 

Kearzey, 96 U. S. 595. 
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the obligation of such posterior contracts, because it enters 
into and becomes an essential part of the contract's obliga- 
tion at its inception; and the recent case of Denny v. Ben- 
nettj 128 XJ. S. 489, seems to show that the mere fact that 
the creditor is a non-resident of the debtor's state does not 
alter the rule. In that case the supreme court holds that 
an insolvent law which dissolves all attachments made 
within ten days before the debtor's assignment, and which 
destroys the attaching creditor's lien on all such property, 
does not impair the obligation of such posterior contracts, 
even if the creditor be a non-resident. 

This decision is placed squarely upon the ground that 
"the established construction of the constitution of the 
United States against impairing the obligation of contracts 
requires that statutes of this class shall be construed to be 
parts of all contracts made when they are in existence, 
and therefore cannot be held to impair their obligation." 
Page 495. 

This view is also supported by some decisions in the state 
courts. In Orr v, ZissOy 33 La. Ann. 476, the point was di- 
rectly adjudged and supported by cogent reasons. In de- 
livering the unanimous opinion of the court against the 
non-resident creditor, Bermudez, C. J., says : " The qualifi- 
cations [that the debtor could be discharged from the debt 
by complying with the local insolvent law] attached to the 
contract by law the moment the contract was formed, be- 
came inseparable from it, and traveled with it through all 
the stages of its existence." Page 478.* 

It seems almost absurd to contend that when the creditor 
happens to be a non-resident of the debtor's state, its in- 
solvent laws do not enter inter into and form a part of the 
obligation of a posterior contract made and to be per- 
formed therein, and therefore that such laws do impair the 
obligation of the contract ; while it is conceded that when 
the creditor happens to be a resident of the debtor's state, 

1 See, also, Parkinson v. Scoville^ 19 Wend. (N. Y.) 160 ; Scribner v. 
Fisher, 2 Gray (Mass.), 4a 
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its insolvent laws do enter into and form a part of the obli- 
gation of such posterior contract, and therefore that such 
laws do not impair the obligation of the contract. The 
creditor's place of residence constitutes the only difference 
between the two cases, and this seems to be an immaterial 
difference, so far as the obligation of the contract is con- 
cerned. 

In MoA] V. Bre^y 7 Cush. 15, 33-41, the contract was 
made in England, while the English bankruptcy act was in 
force, and was also to be performed therein by its terms. 
The creditor was a citizen of Massachusetts, and the debtor 
was a citizen of England, and obtained his discharge under 
the English act. It was held that said act entered into and 
formed a part of such contract, and was by comity the law 
governing the contract, wheresoever suit was brought, and 
hence did not impair its obligation. 

§ 283. Same. — In the absence of anything in the con- 
tract to indicate by what law the parties intended the con- 
tract to be governed, the court must determine from all 
the facts of the case " to what general law it is just to pre- 
sume that they have submitted themselves in the matter." 
Per Mr. Justice Willes in Iloyd v. Guibert, 6 B. & S. 100, 
130; S. a, L. R 1 Q. B. 115, 121. A striking illustration 
of this rule is found in the case of Watts v. Camorsy 115 
U. S. 363, 362, where the court says : " Americans and Eng- 
lishmen entering into a charter-party of an English ship 
for an ocean voyage must be presumed to look to the gen- 
eral maritime law of the two countries, and not to the 
local law of the state in which the contract is signed." It 
was accordingly held that the contract was governed by 
the maritime law, which was different from that of Louisi- 
ana, where the contract was signed, although the suit was 
brought in the United States circuit court sitting in Louisi- 
ana. See, also, Pritchard v. Nortony 106 TJ. S. 124; The 
Gaetanoy L. E. 7 P. D. 137, 

From these cases, it appears that though neither the 
place of making nor the place of performance of a contract 
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is conclusive in deciding what law is to govern the contract, 
yet that these are leading facts to be considered in connec- 
• tion with the other facts of the case, including the differ-, 
ence of citizenship. When the place of making is also the 
place of performance, the presumption is very strong that 
the parties contracted with a view to the law of that place 
and meant their contract to be governed by the law of that 
place, especially where the debtor is a citizen of that state 
or country, although the creditor is not. 

If the non-resident creditor expressly agrees that the 
debt may be discharged at any time upon a full surrender 
and distribution of the debtor's property, ratably among 
all the creditors, without a payment in full or any claim 
upon the debtor's future acquisitions of property, it seems 
perfectly clear that, if the debtor complies with these terms, 
the debt will be discharged without impairing the obliga- 
tion of the contract. These terms enter into and form an 
essential part of the obligation of the contract at its incep- 
tion, and therefore they cannot impair its obligation, i. e,y 
lessen its binding legal force and effect. These terms are 
substantially the same as those contained in ordinary in- 
solvent laws. 

It is a well-established principle that the laws subsisting 
when a contract is made and where it is to be performed 
enter into and form a part of its obligation, just as if they 
had been expressly referred to and incorporated in the con- 
tract by the parties. " This principle embraces alike those 
[laws] which aflfect its validity, construction, discharge and 
enforcement." ^ 

§ 284. II. Due process of law.— In section 271, ante, 
attention was called to the case of Main v. JHessner, 17 
Oreg. 78, in which the decision in favor of the non-resident 
creditor, who had not subjected himself to the jurisdiction 

1 Per Mr. Justice Swayne in Von Kearzey, 96 U. 8. 595 ; Brine v. Ina 

Hoflfman v. Quincy, 4 Wall 585, CJo., 96 U. & 627; Seibert v. Lewis, 

550; citing Ogden v. Saunders, 12 122 U. 8. 284. 
Wheat 231. See, also, Edwards v. 
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of the insolvency court, was placed solely upon the ground 
that to discharge his debt by such proceedings " would be 
to condemn him unheard, and to appropriate his property 
^ without due process of law/ " Page 84. In other words, 
as the local insolvent law purported to allow an insolvency 
court to render a decree of discharge of debts owned by 
non-resident creditors, without jurisdiction over those cred- 
itors or their debts, the law was in violation of the " due 
process of law " clause of the fourteenth amendment, and 
therefore the discharge was void as against such non- 
residents even in the local state courts. 

The federal courts have been tending in this direction 
for some time. Even prior to the adoption of the four- 
teenth amendment in 1868 they held that a discharge ren- 
dered without jurisdiction was void in the federal courts, 
and that, unless the non-resident creditor voluntarily made 
himself a party to the insolvency proceedings, the debtor's 
state had no jurisdiction over him or over his debt, and the 
discharge was no defense to an action on the debt in a fed- 
oral court sitting even in the same state.^ 

Insolvency proceedings, like every other kind of judicial 
proceedings, require legal notice to be given to every party 
whose rights may be injuriously affected. But the laws of 
a state have no extraterritorial operation except by comity, 
and therefore a state cannot constitutionally and effectively 
send its process for imparting notice beyond its own limits, 
so as to compel a non-resident to appear in the insolvency 
proceedings, and to be bound by them. 

This is substantially the reasoning of the federal supreme 
court. In GUmcm v. Lochwood^ supra^ Mr. Justice Clifford, 
who delivered the unanimous opinion of the court, used 
this language : " Insolvent laws of one state cannot dis- 
charge the contracts of citizens of other states; because 
such laws have no extraterritorial operation, and conse- 
quently the tribunal sitting under them, unless in cases 

iClay V. Smith, 3 Peters, 411; Baldwin v. Hale, 1 Wall 228; Gilman 
V. Lockwood, 4 WalL 409. 
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where a citizen of such other state voluntarily becomes a 
party to the proceedings, has no jurisdiction of the case " 
(page 411), citing Baldwin v. Hale^ supra^ and Baldwin v. 
Bamk of N&whury, 1 Wall. 334. 

§ 286. Same. — In Baldwin v. Haley sxipra^ the court said, 
on page 233: " Insolvent systems of every kind partake of 
the character of a judicial investigation. Parties whose 
rights are to be afifected are entitled to be heard; and in 
order that they may enjoy that right they must first be 
notified. Common justice requires that no man shall be 
condemned in his person or property without notice and 
an opportunity to make his defense." Citing Nations v. 
Johnson^ 24 How. 203; BoaweWa Leasee v. Otis, 9 id. 350; 
Oakley v. Aspinwally 4 Comst. 514, And on page 234 the 
court also stated that " insolvent laws of one state cannot 
discharge the contracts of citizens of other states, because 
they have no extraterritorial operation, and consequently 
the tribunal sitting under them, unless in cases where a 
citizen of such other state voluntarily becomes a party to 
the proceeding, has no jurisdiction in the case. Legal 
notice cannot be given, and consequently there can be no 
obligation to appear, and of course there can be no legal 
default." 

Again in the recent case of Shane v. Chiniquy^ 22 Fed. 
Hep. 213, 215, Mr. Justice Miller used this language: "No 
state insolvent law, as has been repeatedly decided, can dis- 
charge or release the debtor from his obligation to pay, 
under that contract, where the creditor is a citizen of an- 
other state; because the law cannot operate upon a citizen 
not within its jurisdiction. The theory of that is, that the 
judgment of a court discharging a debtor from his obliga- 
tions is, as to the creditor residing in another state, an ex 
parte judgment ; but if he comes within the state and sub- 
mits himself to the jurisdiction of the court, it has never 
been held that the contract may not be discharged." 

An examination of these cases will show that these quo- 
tations embody the true ground of the decisions. They do 
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not contain one word about impairing the obligation of 
contracts, and they all express the idea that the insolvent 
laws of a state are unconstitutional and void as against 
non-resident creditors, on the single ground that they pur- 
port to allow a valid judgment of discharge of contracts 
to be rendered against the claims of non-resident creditors, 
who are not subject to the jurisdiction of the insolvency 
court. Although the insolvency court has jurisdiction of 
the general subject of insolvency and of the debtor, yet as 
it has not rightful jurisdiction of a non-resident creditor, 
unless he voluntarily appears, the federal courts will not 
give effect to its discharge as against such creditor. Nor 
does the " full faith and credit " clause, nor the act of 1790, 
require them to give the same force and effect to such a 
decree that it has in the local state courts; because it is 
rendered without lawful jurisdiction. 

In Denny v. Bennett^ 128 U. S. 489, the court quoted the 
above passages from its previous decisions to show that 
those cases turned upon the question of jurisdiction, and 
also to show that the insolvent law of Minnesota there in- 
volved did not impair the obligation of a posterior con- 
tract, even if held by a non-resident creditor. The court 
says: " The proposition lying at the foundation of all these 
decisions is, that a statute of a state, being without force 
in any other state, cannot discharge a debtor from a debt 
held by a citizen of another state. . . . "Whatever the 
court before whom such proceedings are had may do with 
regard to the disposition of the property of the debtor, it 
has no power to release him from the obligation of a con- 
tract which he owes to a resident of another state, who is 
not personally subjected to the jurisdiction of the court. 
Any one who will take the trouble to examine all these 
cases will perceive that the objection to the extraterritorial 
operation of a state insolvent law is, that it cannot, like 
the bankrupt law passed by congress under its constitu- 
tional grant of power, release all debtors from the obliga- 
tion of the debt. The authority to deal with the property 
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of the debtor within the state is conceded, but the power 
to release him, which is one of the usual elements of all 
bankrupt laws, does not belong to the legislature where 
the creditor is not within the control of the court.'' Pages 
497,498. 

§ 286. Same. — This course of reasoning seems to bring 
these insolvency cases directly within the principle of Pen- 
noyer v. Neff, 95 IT. S. 714 ; Harhness v. Hyde, 98 U. S. 476 ; 
St Clavr V. CaXj 106 U. S. 350; Freeman v. Alderaon^ 119 
U. S. 185. In these cases the supreme court decided that 
a state statute which purports to allow a state court to 
render a judgment in pprsonam against a non-resident de- 
fendant, without jurisdiction over the person of such de- 
fendant, contravenes the " due process of law " clause in 
the fourteenth amendment, and its judgment is therefore 
void, even in the local state cpurts. And that publication 
of citation within the state, or personal service without the 
state, does not confer jurisdiction in persona/m; but that 
personal service within the state, or voluntary appearance 
in the action, does confer jurisdiction in personam. 

The same rule has been followed in the state courts.* In 
the insolvency case of Phc&nix Nat Bank v. Batcheller^ 
151 Mass. 589, 592, the court cited Pennoyerv, Neff^ supra^ 
and intimated that within the principles of that case the 
local insolvent law might be void as depriving a non-resi- 
dent creditor of his property without due process of law. 
It would be but a repetition of the reasoning above em- 
ployed, with respect to the insolvency cases, to state the 
reasoning of Pennoyer v. Neff and other cases, and but a 
single extract will be made. In Freeman v. Alderson^ 119 
U. 8. 185, 188, Mr. Justice Field, in delivering the unani- 
mous opinion of the court, said : '^ The laws of the state 
have no operation outside of its territory, except so far as 
may be allowed by comity ; its tribunals cannot send their 
citations beyond its limits and require parties there domi- 
ciled to respond to proceedings against them, and publica- 

1 Eliot y. McCormlck, 144 Masa 10; Needham y. Thayer, 147 Mass. 580. 
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tion of citation within the state cannot create any greater 
obligation upon them to appear." 

Before the fourteenth amendment, such judgments in 
personam by publication merely, in accordance with local 
statutes, were not void in the local state courts ; or, to sp^k 
more accurately, the non-resident possessed no constitutional 
right to impeach their validity in the local state courts.^ 
But in the courts of other sovereignties he has always pos- 
sessed the right to impeach such a judgment on the g^und 
that it was rendered without rightful jurisdiction, and there- 
fore was entitled to no ^^ faith and credit " in the federal 
courts nor in the courts of other states.^ 

So, likewise, in the insolvency cases the better view was 
that, prior to the fourteenth amendment, the non-resident 
creditor possessed no constitutional right to impeach the 
discharge in the local state courts, but that in the courts of 
other sovereignties he has always possessed the right to 
impeach such a discharge on the ground that it was ren- 
dered without rightful jurisdiction, and was therefore void. 

§287. Same. — The ^analogy between these two classes 
of cases becomes still more apparent when we consider an- 
other point, namely, that in both classes, if the non-resident 
voluntarily appears in the proceedings, the judgment or 
decree becomes binding upon him in all courts. His ap- 
pearance gives the insolvency court as well as the common- 
law court jurisdiction over him, and, if the court has juris- 
diction in other respects, its decree cannot be void. 

His appearance in the insolvency court and the proof of 
his debt with resident creditors without claiming his ex- 
emption as a non-resident amount to an admission on his 
part that he is a resident for the purpose of that proceed- 
ing. His residence in the state is a jurisdictional fact, and, 
having admitted that fact by his conduct, he is afterwards 

1 Pennoyer v. Neff, 05 U. a 714, 165 ; Phelpe v. Brewer, 9 Cnsb. 890 ; 

782; Eliot V. McCormiok, 144 Mass. Kane v. Cook, 8 CaL 449; ante, 

la g§ 193, 197. 

*D'Arcy v. Ketchum, 11 How. 
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estopped to assert the contrary for the purpose of impeach- 
ing the discharge in an action on that same debt. For, 
though consent of parties cannot confer a jurisdiction which 
the law has not conferred upon a court, still if the parties 
admit the existence of jurisdictional facts and the court as- 
sumes jurisdiction and renders a decree on the merits, the 
parties are afterwards estopped to assert that those facts 
did not oxist, and are bound by the decree to the same ex- 
tent as if those facts actually existed.^ 

In Chapman v. Fm^ayth^ mijpra^ a fiduciary creditor proved 
his debt in bankruptcy under the United States act of 1841 
with common creditors without claiming his exemption 
from the operation of the discharge as a fiduciary creditor. 
After the debtor had received his discharge, the creditor 
brought this action on the debt. It was conceded that the 
bankruptcy court had no jurisdiction over fiduciary debts 
as such, and it was argued by plaintiffs counsel that the 
consent of parties could not confer jurisdiction upon the 
court over such debts, and therefore that the discharge 
was void and no defense to thi& action. But the court 
held that, as the plaintiff had proved his debt not as a fidu- 
ciary debt but as a common debt, he was estopped to show 
that it was a fiduciary one for the purpose of defeating the 
jurisdiction of the bankruptcy court, and was therefore 
bound by the discharge. 

If the plaintiff had proved his debt merely for the pur- 
pose of objecting to the granting of the discharge, it seems 
that he would not have been bound by the discharge.* 

That a citizen or resident of one state may, by his con- 
duct in judicial proceedings pending in another state, estop 
himself to assert the truth in a later suit, was decided in 
the Kentucky case of Davis v. Connolly^ 4 B. Mon. 136, 140, 

1 Chapman v. Forsyth, 2 How. > Mlorse v. LoweU, 7 Met CMaes.) 

202 ; New Lamp Co. v. Ansonia Ca, 152 ; Talcott v. Harris, 93 N. Y. 567 ; 

91 U. a 656 ; Des Moinee Ca v. Iowa Norton v. Cook, 9 Conn. 814, 821 ; 

Ca, 128 U. a 552; Railway Ca v. McCarty v. Gibaon, 6 Gratt (Va.) 

Ramsey, 22 Wall 822. 807. 
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141. In that case a Kentucky executor voluntarily appeared 
in and defended a suit pending in another state against his 
testator, without disclosing the fact that he was a foreign 
executor, or claiming his immunity as such from suit. Judg- 
ment was rendered against him in the other state, and the 
plaintiff then brought this action on the judgment in Een- 
tucky. The defendant contended that his appointment 
under Kentucky laws gave him no authority to defend a 
suit in another state, and that therefore the judgment was 
not binding upon him. But the court held that his con- 
duct in the other state was a conclusive admission that he 
was a domestic executor of that state, and that he was now 
estopped to show that he was merely a foreign executor, 
and that therefore the judgment was binding upon him.^ 

iSee, aJso, Reynolds v. Adden, 186 U. a 84a 
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§ 288. General principles. — The fact that a non-resident 
has the right to choose between a state court and a federal 
court renders it necessary to state the effect of limitation 
laws in both tribunals. The federal courts are governed by 
the constitution, laws and treaties of the United States, 
irrespective of state laws. "The states can exercise no 
power over them or their proceedings, except so far as 
congress shall allow." * Congress has not enacted a gen- 
eral statute of limitations ; but it has enacted that the laws 
of the several states shall be regarded as " rules of decis- 
ion " in the trial of common-law cases in the federal courts 

1 United States v. Thompson, 08 U. a 486, 49a 
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in cases where they apply.* Under this act of congress the 
federal courts are in most cases bound to adopt and follow 
the limitation law of the state in which they sit, together 
with the construction given to that law by the local state 
courts, both in local and in transitory actions.' 

There are, however, some qualifications of and excep- 
tions to this rule, which are stated immediately below and 
in various sections throughout this chapter. This rule ap- 
plies only in the absence of an express act of congress ; and 
as soon as congress legislates upon a subject within its 
power, and prescribes a period of limitation, it is binding 
both upon the federal and state courts, notwithstanding a 
state statute to the contrary. 

In the absence of an act of congress the statute of lim- 
itations of the state in which the federal court sits is bind- 
ing upon the court whenever the subject-matter of suit is 
subject to that state's jurisdiction; and if the action is 
barred under the state law it will be barred in the federal 
court.' But if the subject-matter of suit is not subject to 
that state's jurisdiction, or if the action has been previously 
barred under the laws of another state while the subject- 
matter was subject to its jurisdiction, the federal court is 
not bound by the statute of the state of process; it may 
hold the action barred, although it is not barred under the 
local statute.* 

§ 2S9. Unconstitutional state limitation act. — By the 
express terms of section 721 of the Kevised Statutes the 
federal courts are not bound by the local statutes when 
" the constitution, treaties or statutes of the United States 
otherwise require or provide." Thus, in Christmas v. lius- 
seU^ 5 Wall. 290, the local statute barred the action, which 

lU. a R S., sec. 721; Judiciary U. 8. 608, 696; Rogers v. Duniiit» 

Act of Sept 24, 1789, ch. 20, sec. 84. 140 U. a 29a 

»M'Ciuny v. Sillinian, 8 Peters, »LeffingweIl v. Warren, 2 Black, 

270 ; LeffingweU v. Warren, 2 Black, 699. 

599 ; Murray v. Gibson, 15 How. 421 ; ^ Bicknell y. Gomstock, 118 U. a 

Amy y. Dubuque, 98 U. a 470; 149; Sbelby y. Guy, 11 Wheat 861. 
Michigan Ins. Bank y. Eldred, 130 
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was on a judgment of a sister state. But inasmuch as it 
gave the judgment creditor, who was a non-resident, no 
time whatever after its recovery to sue his resident debtor, 
the supreme court held that the statute contravened the 
*' full faith and credit " clause and was void, and that there- 
fore the action was not barred. 

So in the recent case of In re Brown^ 135 U. S. 664, 
705, the action was barred under the local state statute ; 
but the court held that the time allowed by it was unrea- 
sonably short, as applied to pre-existing contracts, and that 
it impaired the obligation of the contract in suit and was 
void, and that therefore the action was not barred. 

Whether or not a state limitation act impairs the obliga- 
tion of a contract by shortening the time for suing de- 
pends upon the fact whether it leaves a reasonable time 
after its passage and before the bar becomes complete. If 
the time be reasonable the act is valid. If the time be un- 
reasonably short, the act, as applied to anterior contracts, 
impairs their obligation and is void. What is a reasonable 
time depends upon all the circumstances of each case, and 
no definite rule can be laid down which will apply to all 
cases. This objection may be raised in a state court, as 
well as in a federal court, as applied to a state limitation 
act.* 

Where a cause of action had existed for four years at the 
time the new statute was passed, the supreme court held 
that a period of nine months and seventeen days was a 
reasonable time, and that the new act was valid, and barred 
an action brought after that period.^ The court and not 
the legislature is the final judge of what period constitutes 
a reasonable time, and whether the statute is constitu- 
tional; for otherwise the contract clause would be no re- 
straint upon the state legislatures in this class of cases, and 

»Terry V. Anderson, d6U. a 628; 3 Allen (Mass.), 496; Hyman v. 

KoshkonoDg v. Burton, 104 U. S. Bayne, 88 III 256 ; Osbom y. Jaincs, 

668, 676; Smith v. Morrison, 22 17Wia57a 
Pick. (Mass.) 480 ; Bigelow t. Bemis, 2 Xerry v. Anderson, 95 U. & 62a 
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they could arbitrarily deprive meritorious plaintiflfs of their 
remedy. 

It seems that if a plaintiff fails to sue within a reason- 
able time after the passage of an unconstitutional act which 
shortens the time for bringing suit, his action will be barred^ 
even if he might have availed himself of its invalidity if 
he had brought his suit within a reasonable time. Thus, 
where a Wisconsin statute of 1872 reduced the period for 
suing upon municipal bonds and coupons from twenty to 
six years, with a proviso allowing one year after its passage 
within which to sue on any bond or coupon which was then 
j&ve or more years overdue ; and the action was brought in 
1880 upon coupons which matured at different dates from 
1858 to 1877, it was held that the action was barred as to 
all coupons which matured more than six years before suit ; 
and it was intimated that the plaintiff could not avail him- 
self of the invalidity of the proviso which required suit to 
be brought within one year on certain overdue coupons.* 

§ 290. Treaty with foreign nations.— If the period of 
limitation is prescribed by a treaty between the United 
States and a foreign nation, this law governs where the 
rights of foreigners are involved, both in the state and fed- 
eral courts, ' unless it has been subsequently changed by 
congress ; ' for a treaty is " the supreme law of the land, 
and the judges in every state shall be bound thereby, any- 
thing in the constitution or laws of any state to the con- 
trary notwithstanding." * 

§ 291. Bankruptcy assignee. — Congress has declared 
that suits by or against assignees in bankruptcy shall be 
barred in two years after the cause of action accrues for or 
against the assignee; and this law is binding on all courts 
within the United States.* It has also been held to bar an 

iKo6hkonongy.BurtoD,104U.a U. S. 190, 195; Chinese Exclusioii 

668, 675. Case. 130 U. a 581, 60a 

« Hauenstein v. Lynham, 100 U. a *V.S. Const, art VL 

48a * Bailey v. Glover, 21 Wall 843; 

I Head Money Cases, 112 U. a Jenkins v. International Bank, 106 

680, 599 ; Whitney y. Robertson, 124 U. a 571 ; Ross v. Wilcox, 184 Mass. 



Digitized by 



Google 



§ 292.] STATUTES OF LIMITATION. 349 

action brought by the bankrupt, with the assignee's consent, 
more than two years after the cause of action accrued to 
the assignee.* The constitutional power of congress to pass 
such limitation law is derived from the clause giving con- 
gress the power to establish "uniform laws on the subject 
of bankruptcies throughout the United States." United 
States Const., art. I, sec. 8.* This act of congress also bars 
an action by a purchaser from the assignee brought more 
than two years after the cause of action accrued to the as- 
signee ; at least when the purchase was made two years 
after that date.* 

If the cause of action be fraudulently concealed from the 
assignee in bankruptcy, and he is not guilty of negligence 
or laches in discovering the fraud, his action at law or suit 
in equity will not be barred until two years after he dis- 
covers the fraud.* But if he be guilty of negligence or 
laches in coming to the knowledge of the fraud which is 
the foundation of his action or suit, he will not be entitled 
to the benefit of this implied exception, and unless his 
action or suit be commenced within two years after the 
cause of action accrued in his favor, it will be barred, even 
if brought immediately after the discovery of the fraud." 

§ 292. Seizures during rebellion. — Congress has enacted 
that suits for seizures made during the rebellion by virtue 
of authority derived from the president or under any act of 
congress shall be barred in two years ; and this law governs 
actions in all courts, state as well as national." In Mitchell 
V. Clar\ supra^ the supreme court held that congress has 
the constitutional power to prescribe the law of limitations 
for all actions or suits which may be brought in or removed 
to the federal courts, and that, if congress exercises that 

21; Comegys v. McCord, 11 Ala 'Wisner v. Brown, 122 U. & 214; 

932; Archer v. Duval, 1 Fla. 219. Giflford v. Helms, 98 U. a 24a 

iKenyon v. Wrisley, 147 Mass. ^BaUey v. Glover, 21 Wall 842; 

476. Rosenthal v. Walker, 111 U. S. 185. 

•French v. Merrill, 182 Mass. 525, » Avery v. Qeary, 182 U. a 604. 
526. « Mitchen v. aark, 110 U. a 688 ; 

State v. Gatzweiler, 49 Ma 17. 



Digitized by 



Google 



360 STATUTES OF LIMITATION. [§ 293. 

power, the law is binding in the state and federal courts. 
The court says : " Had congress power to pass such a law ? 
The suit being one which under the act of congress could 
be removed into the courts of the United States, congress 
could certainly prescribe for it the law of limitations for 
those courts. If for such actions in those courts, why not 
in all courts? Otherwise there would be two rules of lim- 
itation of actions in different courts holding pleas of the 
same cause." * Page 641. 

§ 293. Gnstoms dues.— In Amson v. Murphy^ 109 TJ. S. 
238, which was brought in the supreme court of New York, 
and removed to the United States circuit court, to recover 
back customs dues illegally exacted, it was held that the 
case was governed, not by the New York statute, but by 
the act of congress upon the subject. The court, by Mr. 
Justice Matthews, says: "Congress hating undertaken to 
regulate the whole subject, its legislation is necessarily ex- 
clusive. ... It follows that in such cases, of which the 
present is one, the limitation laws of the state in which the 
cause of action arose or in which the suit was brought do 
not, under section 721, Eevised Statutes, furnish the rule 
of decision, and that it was, therefore, an error in the cir- 

1 See» also, Clark v. Dick, 1 Dillon, after living in the same state with 
8 ; State v. Gatzweiler, 49 Ma 17. his debtor for its fall period of lim- 
it seems to follow from this reason- itation, bring and maintain an ao 
ing that congress has the power to tion against him in another state, 
pass general limitation acts which Putnam v. Dike, 13 Gray (Ma8s.X 
shaU apply to cases in the state 585; post, § 806, and cases cited, 
courts between citizens of different These cases cany to an extreme 
states even when no other ground length the view that limitation laws 
of federal jurisdiction exists; for relate to the remedy merely, and 
such cases may be brought in or that therefore the law of the forum 
removed to the federal courts, governs, entirely irrespective of the 
Some law of this character seems laws of any other state in which 
to be desirable in order to prevent tlie parties have previously resided, 
a virtual subversion of the sound This result is, however, so mani- 
public policy upon which stauites festly impolitic that the contrary 
of limitation are based. In many of rule has been expressly ordained by 
the states, and until recently in statute in many states. See § 806, 
nearly all of tliem, a creditor could, po«f. 
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ouit court to apply as a bar to the action the limitation 
proscribed by the statute of New York." Page 243. 

§ 294. Writ of error or appeal. — An act of congress 
bars a writ of error or appeal to the United States supreme 
court, " unless the writ of error is brought or the appeal is 
taken within two years after the entry of such judgment, 
decree or order." ^ This bar of two years applies to writs 
of error to state courts, as well as to the lower federal 
courts. A writ of error is not " brought," within the mean- 
ing of this act, when it is signed and allowed by a proper 
judge ; but only when it is filed in the court which rendered 
the judgment ; and if this is not done within two years, the 
writ will be dismissed on motion in the United States 
supreme court.* 

By the act of congress of March 3, 1891, establishing cir- 
cuit courts of appeals, it is further provided in section 11 
** that no appeal or writ of error by which any order, judg- 
ment or decree may be reviewed in the circuit courts of 
appeals under the provisions of this act shall be taken or 
sued out except within six months after the entry of the 
order, judgment or decree sought to be reviewed: Pro- 
vided^ however^ that in all cases in which a lesser time is 
now by law limited for appeals or writs of error, such lim- 
its of time shall apply to appeals or writs of error in such 
cases taken to or sued out from the circuit courts of ap- 
peals." By section 6 of the same act an appeal from or 
writ of error to the circuit courts of appeals is allowed to 
or from the supreme court in those oases in which the cir- 
cuit court of appeals has not final jurisdiction, and in which 
"the matter in controversy shall exceed $1,000, besides 
costs. But no such appeal shall be taken or writ of error 
sued out unless within one year after the entry of the 
order, judgment or decree sought to be reviewed." 

lU. a R a, sec. lOOa U. a 567; Polleys v. Black River 

^Cummings v. Jones, 104 U. a Ca, 118 U. a 81; Credit Ca v. 

419; Scarborough v. Pargoud, 108 Arkansas Cent K'y, 128 U. a 25a 
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§ 295. Actions against national banks for nsnry. — An 

act of congress declares that an action against a national 
bank to recover back twice the amount of interest paid at 
an unlawful rate shall be " commenced within two years 
from the time the usurious transaction occurred." ^ This 
act bars such actions in the state and federal courts.' 

When interest has not been paid, but is merely reserved 
knowingly at a usurious rate, and the bank sues for princi- 
pal and interest, it cannot recover interest, even if more 
than two years have elapsed after the usurious transaction 
occurred, and before suit.' 

By sections 5197 and 5198 of the Eevised Statutes, if a 
national bank knowingly reserves interest at a greater rate 
than the law of the state where it is located allows, it for- 
feits the entire interest, but no part of the principal, even 
if that be the legal consequence of usury in the state where 
the bank is located.* 

As this is a valid national law, it is as binding in every 
one and all the states as the local laws. Hence, the rule 
that the courts of one state will not enforce a penalty, as a 
partial defense, authorized by the laws of another state, 
does not apply ; and the bank cannot escape this penalty 
by bringing suit in a state other than that of its location.* 

§ 296, Suits by United States government.— When the 
federal government sues as the real party in interest it is 
not bound by any state statute of limitation, whether it is 
expressly named or not;* unless the right of action was 
barred when the United States acquired its interest.^ But 

lAct of June 8, 1864, ch. 106, « Peterborough Nat Bank ▼. 

sea 80 ; R a, sec. 519a Childs, 180 Mass. 519. 

* Charlotte Nat Bank v. Morgan, « United States v. Thompson, 98 

132 U. a 141 ; Peterborough Nat U. a 48a 

Bank v. Childs, 180 Mass. 519. ? UnitedStates v. Buford, 8 Peters, 

•Peterborough Nat Bank v. 12,80; United States v. NashviUe, 

ChUds, 180 Mass. 519. etc. R'y, 118 U. a 120, 12& 

^ Farmers' Nat Bank v. Dearing, 
91 U. a 29. 
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when it is merely a nominal party and sues for the benefit 
of another, the local statute applies.* 

§ 297. Action on marshal's bond. — By act of congress 
any person injured by the breach of a condition of a mar- 
shal's bond may sue the marshal within six years after the 
right of action accrues, and a farther time is given to in- 
fants, femes covert^ and persons non compos mentis of three 
years after their disabilities are removed.' This act has 
been held by the lower federal courts not to apply to suits 
by the United States.' It probably applies to actions in 
the state courts as well as in the federal courts. 

§ 298. War period deducted.— By the act of June 11, 
1864, the period of the war of rebellion was to be deducted 
from the usual period of limitation in actions by loyal citi- 
zens against citizens of the rebellious states.^ This act ap- 
plies to the state and federal courts, and is constitutional, 
under the clause giving congress the! power to wage war 
and suppress insurrections.' In suits brought in the federal 
courts this war period was deducted, even irrespective of 
this act ; it being regarded as an exception implied in the 
state limitation laws.^ Upon this point it seems that the 
federal courts are not bound to adopt the construction 
given to the state statute by the state courts. 

In United States v. WiUy^ 11 Wall. 508, it was held that 
this saving clause applied to the United States when suing, 
as well as to individuals; and that in a suit on a marshal's 
bond in Virginia, the United States was entitled to have 
the war period deducted from the time. 

If a state court holds that this act does not apply to ac- 
tions in the state courts, the United States supreme court 
will reverse the judgment.' 

1 United States v. Beebe, 127 U. S. * Rev. Stat, § 104a 

88a » Stewart v. Kahn, 11 Wall 49a 

2 2 Stat at Large, 874: United « Hanger v. Abbott, 6 Wall 582. 
States Rev. Stat, § 786. ^Mayfield v. Richards, 115 U. a 

'United States v. Godbold, 8 187, reversing Winn's Succession, 
Woods, 550; United States v. Rand, 88 La. Ann. 189a 
4 Sawyer, 272. 
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§ 299. Actions against stockholders of foreign corpora- 
tions. — The time when a state statute of limitations begins 
to ran against a stockholder of a foreign corporation, to 
enforce his personal liability to creditors of the corpora- 
tion, is governed by the law of the state creating the 
corporation ; for it is in reference to its laws that his con- 
tract is made; and it is not governed by the law of 
another state in which suit is brought.^ In Glenn v. Liggett^ 
supra^ the defendant was a stockholder in a Virginia corpo- 
ration and had paid in twenty per cent, of his subscrip- 
tion, when, in 1866, the corporation became insolvent and 
stopped business. No call was made for his unpaid sub- 
scription until December, 1880, and in July, 1886, it being 
still unpaid, this action was brought to recover it in a fed- 
eral court sitting in Missouri. According to the law of 
Virginia, the statute of limitations does not begin to run in 
favor of a stockholder until a call is made for the unpaid 
subscription; while according to the law of Missouri the 
stockholder's liability becomes fixed by the insolvency and 
dissolution of the corporation, and the statute of limitations 
begins to run from that date. 

The supreme court decided, reversing the decision of 
Judge Brewer in the lower court, that the rights of the 
parties must be adjudicated according to the statutes and 
jurisprudence of Virginia, which state created the corpo- 
ration and in reference to whose laws the contract of the 
defendant to take stock was made ; ' the law of Missouri, 
where the action was brought, to the contrary notwith- 
standing. 

This decision was made on a writ of error to a lower 
federal court. But under the ^^ full faith and credit " clause, 
it seems that the supreme court will decide the same way 
on a writ of error to a state court of Missouri, or to any 

I Glenn ▼. Liggett^ 185 U. S. 688. plaintiff's demand accraea and he 

< A stockholder's liability is gov- brings action in another stata 

ernedby the laws of the state creat- Haisey v. McLean, 12 Allen, 488. 

ing the corporation, even when the 440 ; Flash ▼. Ck)nn, 109 U. & 871. 
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other state except Virginia, if the federal question has been 
properly raised in the trial court, by proving as a fact the 
operative effect of his statutory liability in Virginia.* 

If the state creating the corporation declares that a 
stockholder shall not be individually liable for its debts, un- 
less a suit shall be brought against the corporation within 
one year after the debt becomes due, the stockholder is not 
liable even in another state, if the creditor has failed to sue 
the company within a year; for this is an indispensable 
condition annexed to the creditor's right against the stock-, 
holder.' 

But if the corporation be adjudicated a bankrupt within 
a year after the maturity of the plaintiff's debt, a suit 
against it is unnecessary ; for the object of such a provision 
is to compel the creditor to exhaust the assets of the com- 
pany before seeking to enforce the stockholder's liability. 
After bankruptcy, a suit against the corporation would be 
vain and fruitless, and therefore the creditor can recover 
against the stockholder without the performance of this 
condition.' 

In such action the stockholder may avail himself of the 
statute of limitations of the state of process, even when 
the action would not be barred under the statute of the 
state creating the corporation.* 

§ 300. Actions against stockholders of national corpo- 
rations. — Can a stockholder of a corporation created by 
act of congress avail himself of a state statute of limitations 
when sued to enforce his personal liability for the debts of 
the corporation under the act? 

In Richrrcond v. Irons^ 121 U. S. 27, 51-55, the point was 
raised, but its decision was rendered unnecessary by hold- 
ing that the suit had been brought in time. The court 

1 Chicago^ etc. R'y v. Wiggins ^Halsey v. McLean, 19 AUen 
Ferry Co., 119 U. a 615, 622 ; Green (Maaa), 488, 44a 
▼. Van Buskirk, 5 Wall 810; 7 » Flash v. Conn, 109 U. a 871, 
Wall 189 ; Crapo v. KeUy, 16 Wall 880. 

610. 4QIenn ▼. Sazton, 68 CaL 858; 

Qridiey v. Barnes, 108 III 211* 
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says : " It is not necessary to decide in this case whether 
the statute of Illinois, relied upon, is applicable, because in 
the view which we have already taken of the nature of tho 
amended bill filed in October, 1876, the statute, if applicable, 
ceased to run against the creditors of the bank entitled to 
the benefit of the decree at that date." ..." Whether 
or not' the statute of limitations of Illinois would in any 
case operate to bar such a suit as the present, being a bill 
in equity in the circuit court of the United States, founded 
upon an obligation arising under an act of congress, is a 
question which we are therefore not called upon to consider 
or decide." Pages 51, 52, 55. 

§301. Actions against foreign corporations. — In New 
York a foreign corporation cannot avail itself of the defense 
of the statute of limitations, even if it has had a place of 
business and agents upon whom process could be serve<l 
and property within the state for its full period of limita- 
tion.^ And this rule of construction is binding upon the 
federal courts sitting in New York, whatever they may 
think of its soundness.' 

But notwithstanding these decisions the United States 
supreme court held in Penfi'eld v. Chesapeake^ etc. IPy^ 134 
U. S. 351, that a foreign corporation when sued in a fed- 
eral court sitting in New York could avail itself of the pro- 
vision in the New York statute giving effect to the bar of 
limitation of the defendant's domicile ; and that if the cor- 
poration was organized under the laws of two states, it 
could avail itself of the bar of the state having the shorter 
])eriod. If the New York state courts should decide that a 
foreign corporation was not entitled to the benefit of that 
provision, the federal courts would probably reverse their 
ruling in Penjield v. Chesapeake^ etc, li^y^ supra. 

§ 302. Agreements as to limitation.— The parties to a 
contract may agree upon a period of limitation ; and acon- 

1 Olcott V. Tioga RV, 20 N. Y. 210 ; « Tioga R'y v. Bloeabui^ etc. R'y. 
Rathbun v. Northern Central R'y, 20 Wall. 187. 
50 Nv Y. 65«. 
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dition in the contract that no action shall be maintained 
thereon, unless brought within the period agreed upon, is 
not contrary to the policy of limitation laws, and is valid.* 

As such a limitation arises from a contract of the parties, 
it travels with the contract and governs an action thereon 
wherever brought, irrespective of the local statute. Hence 
the fact that the action is brought in a state other than that 
of the origin of the contract and the domicile of the defend- 
ant does not relieve the plaintiff from this limitation.^ The 
Indiana court has decided that such agreements are con- 
trary to public policy and void ; • and the Iowa court has 
decided that if the time allowed be unreasonably short, so 
that its terms could not be complied with by reasonable 
diligence, the plaintiff will not be bound by it.* 

But it seems clear that such state decisions are not bind- 
ing upon the federal courts sitting in those states as ^' rules 
of decision ; " because the question is one of general law 
and the state decisions are not based upon a local statute. 
This provision has been generally adopted by insurance 
companies to shorten the ordinary period of limitation ; and 
the cases cited above show that even a limitation for six 
months is valid. It is very advantageous to corporations 
which do business outside of their own state; especially 
when they are liable to suit in a state where the New York 
rule prevails, namely, that a foreign corporation cannot 
avail itself of the defense of its statute of limitations ; for 
this provision seems to be an effectual mode of avoiding the 
New York rule, at least in the federal courts. 

A party to such a contract is not entitled to the benefit 
of a saving clause or exception in the statute of limitations ; 
such as the failure of a former action for the same cause, or 
the reversal of a judgment for the plaintiff, or the defend- 

1 Riddlesbarger v. Hartford Inp, 2 Fullara v. New York Inr. CJo., 7 

Co., 7 Wall. 886; Northwestern Gray (Masp.), 61. 

Ina Ca v. Phoenix Ca, 81 Pa. St 'Eagle Ina. Ca v. Lafayette Idh. 

448 ; Amesbury v. Bowditch In& Co., 9 Ind. 443. 

Co., 6 Gray, 596; Ripley v. -ffitia ^Longhurst v. Star Ina Co., 19 

Ina Ca, 80 N. Y. 186. Iowa, 364. 
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ant's absence from the state of process ; because ^^ the rights 
of the parties flow from the contract. That relieves them 
from the general limitation of the statute, and, as a conse- 
quence, from its exceptions also." ^ 

Where the period was prescribed by the act of incorpo- 
ration of a mutual fire insurance company, it was held that 
})art payment to one of the plaintiffs did not enlarge the 
period.* 

§ 303. Walyer of the contract limitation.— The party 
liable on such a contract may, however, waive the benefit 
of this contract limitation ; and while the parties are deal- 
ing on friendly terms to avoid litigation, any act which 
tends to mislead the plaintiff, and which induces him to for- 
bear suing until after the period has elapsed, will amount 
to a waiver by estoppel; but after suit has been brought, 
and the parties are dealing at arms' length, the rule does 
not apply with the same strictness, and much more positive 
evidence of actual misleading, if not of intent to mislead, 
i> necessary to prove a waiver by estoppel.' 

In Ames v. New York Ins. Co.j supra^ the parties had 
been amicably negotiating, and three days before the time 
expired the secretary of the insurance company informed 
the plaintiff that his loss would be paid on January 14th, 
which was nine days after the time expired. Held, that an 
action brought on January 18th was not barred, because 
the defendant's conduct, estopped it to claim the benefit of 
the contract limitation. But after a suit is brought, the 
fact that the defendant does not within the period plead 
that it is prematurely brought does not estop him, after 

I Per Mr. Justice Field, in Rid- ^ Williams v. Vermont Mat Ina 

dlesbarger v. Hartford Ins. Ca, Ca, aOVt22a 

suprcL To the same effect are : Wil- 'Thompson v. Phenix Ina Co., 

son V. ^tna Ina Co., 21 Vt 99; 136 U.a 287; Ames v. New York 

Hocking v. Howaixl Ina Ca, 180 Ina Co., 14 N. Y. 258; Hocking v. 

Pa St 170; Arthur v. Homestead Howard Ina Ca, ISO Pa Sb 170^ 

I' a Co., 78 N. Y. 462; Ketchum v. 181 ; Grant v. Lexington Ina Ca. 

Piotection Ina Ca, 1 AUen (N. R), 5 Ind. 28; Mickey v. Burlington 

186. Ina Ca, 85 Iowa, 174 
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the action has been defeated on that ground, to claim the 
benefit of sach limitation in a second action.^ 

§ 304. Salts for infringement of patent-rights. — By 
the fifty.fifth section of the patent act of July 8, 1870 (16 
Stat, at Large, 206), it was provided " that all actions, suits, 
controversies and cases arising under the patent laws of the 
United States • . . shall be brought during the term 
for which the letters patent shall be granted or extended, 
or within six years after the expiration thereof." This pro- 
vision was, however, afterwards repealed by operation of 
section 5596 of the Revised Statutes, by omitting it from 
the chapter on patents. This repeal has been used by some 
courts as an argument in favor of the applicability of state 
limitation laws to suits in the federal courts for infringe- 
ment.* But the weight of authority seems to be that the 
state statute does not apply to such suits, because property 
in patents is a right given solely by act of congress, and 
the states have no jurisdiction over patent-rights or suits 
for infringement.* It is a close point, however, upon which 
the circuit courts are very evenly divided, and the supreme 
court has not yet decided the question. 

§ 306. Bar of sister state — (1) Chattels and laud.— 
Chattels are subject to the jurisdiction and laws of the 
state in which they are kept and used, even if their owner 
is a non-resident of that state or a foreign corporation. 
They have a sittis in that state, irrespective of the owner's 
domicile. That state has the power to divest the title of . 
the non-resident owner, and to transfer it to an adverse 
possessor by operation of law, under its limitation laws. 
When the adverse possessor has acquired a title under the 

1 Hocking v. Howard Ins. Ca. 180 2 Fisher, 64S, note ; Wood v. Cleve- 

Pa. St 170. land RolUng Mill, 4 Fisher, 600; 

3 Hayden v. Oriental MUls, 15 Fed. May t. Ralls County, 81 Fed. Rep. 

Rep. 605, 607. 47a Contra, Hayden ▼. Oriental 

) California Paving Ca ▼. Starr, Mills, 16 Fed. Rep. 605; Parker v. 
48 Fed. Rep. 560; McOinnis v. Erie Hawk, 2 Fisher, 58; Rich v. Rick- 
Co., 45 Fed. Rep. 91 ; Read v. Mil- etts, 7 Blatch. 280 ; Sayles v. Oregon 
ler, 2 BiBs. 12; Parker v. Hallock, Cent R'y, 6 Sawyer, 81. 
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operation of those laws, it will be respected and enforced 
in the courts of other states and in the federal courts sit- 
ting therein, even if the time required by the local statute 
of limitations has not expired. 

The leading case upon this point is probably Shelby v. 
Gxty^ 11 Wheat. 361, decided in 1826. This was an action 
of detinue to recover certain slaves, and was brought in the 
United States circuit court for the district of Tennessee. 
It appeared that the slaves had been held adversely and 
under a claim of title for ten years in Virginia before they 
were brought into Tennessee, and that the Virginia statute 
of limitations barred this action in five years. The slaves, 
however, had not been held in Tennessee for its full period 
of limitation, and the question was directly presented 
whether the bar of the statute of limitation of Virginia 
should be recognized and enforced in the federal courts sit 
ting in Tennessee. The unanimous opinion of the supreme 
court was that the Virginia statute of limitations gave a 
title to the slaves which the federal court sitting in Ten- 
nessee would recognize and enforce as against the original 
owner of the slaves. It is necessarily implied in this decis- 
ion that the original owner's title to the slaves was extin- 
guished by operation of the Virginia statute. 

The same point has been decided in the same way by the 
state courts.^ In the Alabama case of HaweU v. Hair^ vhi 
supra^ Collier, C. J., for the court, says on page 200 : " The 
statute having run in the state where the property was, the 
title of the possessor is complete everywhere." 

The effect of a limitation bar of a sister state relating to 
land was involved in Bicknell v. Comstocky 113 U. S. 149. 
The action was instituted in the circuit court of the United 
States for the eastern district of New York, and was brought 
to recover the consideration paid for land situated in lowa^ 
alleging a breach of the covenants of warranty by a failure 

1 Broh V. Jenkins, 9 Martin (La.X 450 ; Cargile v. Harrison, 9 R Mon. 
526; HoweU v. Hair, 15 Ala. 194; (Ky.) 518, 521 ; Chapin v. Freelanil, 
Waters ▼. Barton, 1 Cold. (Tenn.) 142 Mass. 383, 386. 
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of title in the defendant when he conveyed to the plaintiffs 
grantor. The defendant and those claiming under his deed, 
including of course the plaintiff, had been in possession of 
the land, adverse to all the world, for fifteen years before 
suit. Under the statute of limitations of Iowa, ten years 
of such possession is a perfect bar to any action to recover the 
land, while under the statute of New York more than fifteen 
years are required. The circuit court gave judgment for 
the plaintiff, probably on the ground that the local statute 
of New York formed a rule of decision which was binding 
on the federal courts. But the supreme court reversed that 
judgment, and held that the statute of Iowa gave a perfect 
title to the land, which the federal courts sitting in other 
states would recognize and enforce, irrespective of the local 
statute. 

§306. Bar of sister state — (2) Debts.— When debtor 
and creditor are residents of different states, the debt is not 
subject to the jurisdiction and laws of the debtor's state, 
but is subject to the jurisdiction and laws of the creditor's 
state; because its situs is at the domicile of its owner, the 
creditor, and not elsewhere.* As shown in the preceding 
section, the lex situs has been applied with good results to 
actions for the recovery of chattels, and the l^^ fori has 
been disregarded when the chattel had had its sitiis in a 
sister state for its full period of limitation, without suit 
against the adverse possessor. In actions for the recovery 
of debts, however, the lex situs has not generally been given 
its due effect, and it has been found necessary in many 
states to change by statute the rule announced by the courts. 
Acting on the view that the lex fori governs all actions for 
the recovery of debts, most courts have held that the lim- 
itation bar of another state, in which both debtor and cred- 
itor had previously resided for its full period without suit, 
was no defense in the state of process.^ In the Massachu- 

1 State Tax on Foreign-held 2 Bulger v. Roche, 11 Pick. (Mass.) 

Bonds, 15 Wall. 800; Kirt'and v. 33; Putnam v. Dike, 13 Gray 

Hotchkiss, 100 U. S. 491; ante, (Mass.), 535 ; Power v. Hathaway, 48 

88 26-2a Barb. (N. Y.)214; Perkins v. Guy, 
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setts case of Putnam v. Dike, ubi supra^ both parties had 
lived for forty years in Vermont without suit, before this 
action was brought ; and yet, as the Massachusetts statute 
had not run in the defendant's favor, it was held that 
the plaintiff was entitled to recover both principal and in- 
terest for forty years I It seems evident that to allow such 
an action to be maintained is to allow the laws of other 
states to be used " as a trap to catch the unwary defend- 
ant, after the laws which had always governed the case 
had barred a recovery." ^ In this age of quick communi- 
cation and constant travel between states, it requires very 
little diligence on the part of a creditor to catch his debtor 
away from home and spring a suit upon him long after 
the action is barred in the state of their common domicile. 
To prevent this injustice and to sustain the sound public 
policy of repose, upon which limitation laws are based,* the 
legislatures of many states have expressly declared that 
the bar of a sister state shall constitute a good defense in 
their courts.* 



55 Miss. 153 ; Harris v. Quine, L R. 
4 Q. a 653. 

I Per Mr. Justice Bradley, for the 
court, in Chemung Bank v. Low- 
ery, 93 U. a 72, 77. 

« LefiSngweU v. Warren, 3 Black, 
699, 606; United States v. Wilder, 
13 Wall. 254. 256. 

« Alabama — Code of 1886, sec 
2625 ; Arizona — Revised Statutes 
of 1887, sec. 2831 ; California — 8 
Deering*9 Codes and Statutes, sea 
861 ; Florida — Digest Laws, 1822- 
f881, ch. 144 sec. 18; Idaho — Re- 
vised Statutes (1887), sec. 4079; Illi- 
nois — Revised Statutes (1877), ch. 
83. sec 20; Indiana — Revised Stat- 
utes (1881), sec 297; Iowa — 2 Re- 
vUed Code (Miller, 1880), sec 2584; 
Kansas — Compiled Laws (1885), ch. 
80. sec 22 ; Kentucky — General 
Statutes (1881X ch. 71, sec 19 ; Loui- 
smna — Voorhies' Revised Laws 



(1884X sec 2808; Massachusetts — 
Pub. Stats., ch. 197, sec 11 ; Minne- 
sota—Statutes of Mmn. (1878X ch. 
66, sec 16; Mississippi — Revised 
Code (1880), sec 2684; Montana — 
Compiled Laws (1887), sec 55, p. 70 ; 
Nebraska — Compiled Statutes 
(1885X part II, sec 21, p. 681; Ne- 
vada— General Statutes (1885), sec 
8530; New York — Code of CivU 
Procedure, sec 890; Ohio — 3 Re- 
vised Statutes (1880X sec 4990 ; Ore- 
gon — 1 HiU's Ann. Laws, tiUe II, 
sec 26, p. 147; Tennessee — Code 
(1884), sec 8480; Texas — Revised 
Statutes (1879X art 8223; Utah — 
Compiled Laws (1876), pp. 584-5, 
sec 1731; Virginia — Code (1887), 
sec 2938; Wisconsin — Revised 
Statutes (1878), sec 4231 ; Wasliing- 
ton— Code (1881), sec 46; West 
Virginia — Code (1887), ch. 104, sec 

la 
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There are, however, some cases which recognize the lex 
situs and disregard the lex fori as applied to debts, by hold- 
ing, irrespective of statute, that if the plaintifTs action was 
barred in another state where the parties had previously 
resided, it would also be barred elsewhere.^ And some 
other cases decide that, if the effect of the statute of the 
parties' domicile is to extinguish the right, and not merely 
to bar the remedy, no action can be maintained in another 
state or country after the time has elapsed.' 

§ 307. Waiver and election by selecting fornm. — When 
the action is barred under the laws of the state of process, 
it is not necessary to go farther and to ascertain if it be also 
barred under the laws of any other state. It is only when 
the action is not barred under the statute of the forum that 
it becomes important to extend the investigation to the laws 
of a sister state in which the subject-matter of the suit has 
])reviously had its legal dtus for the full period of limita- 
tion. The principles of interstate comity and the lex situs 
only come into play in this latter case, and are wholly un- 
necessary in the former. 

In many cases the defendant has relied upon the statute 
of limitations of the forum, and the plaintiff has tried to 
avoid its bar by showing that the contract was made in an- 
other state or country, or that he was a citizen of another 
state or country, under whose laws the action was not 
barred. But the courts have always held that the plaintiff 
would not be allowed to recover under such facts.* The 
reasons assigned for such decisions have been various and 
inconsistent. The true reason is believed to be that stated 

^Harrisou v. Stacey, 6 RoK (La.) «McElmoyle v. Ck>hen, 18 Pet 

15 ; Brown v. Peeples, 10 Rich. Eq. 812 ; Bacon v. Howard, 20 How. 22 ; 

(S. C.) 475. Bank of Alabama v. Dalton, 9 How. 

'Brown t. Parker, 28 Wis. 21; 522; Amy v. Dubuque, 98 U. S. 470 ; 

Baker v. Stonebraker, 86 Ma 888 ; Don v. Lippman, 5 CI & Fin. 1 ; 

Pritchard v. Norton, 106 U. a 124* Decouche v. Savetier, 8 Johna Ch. 

181 ; Maryland v. Todd, 1 Bias. 69; 190, 219. 
Townsend v. Jenison, 9 How. 407, 
419. 
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by Lord Tentcrden, C. J., in the leading case of British 
Linen Co, v, Drummond^ 10 B. & C. 903, 912, namely, that 
of waiver and election by a voluntary selection of the 
foram. In that case the debt arose by contract made in 
Scotland, where both parties resided at the time, and where 
the period of limitation was forty years. The action was 
brought in England, more than six years after the defend- 
ant removed to England, and aft jr the debt accrued. The 
defense was the six years' limitation of England, and the 
plaintiff tried to avoid the English bar by showing that the 
action was not barred in Scotland. But the court held that 
the suit was barred, and assigned the following reason: 
" According to the authority of Huber and Voet, the party 
suing and seeking to avail himself of the law of a particu- 
lar country must take that law as he finds it. Now by the 
law of this country, such an action as the present cannot be 
maintained after the expiration of six years from the making 
of the contract." 

Nash V. Tupper^ 1 Caines (N. Y.), 403, decided in 1803, and 
one of the earliest decisions on this point in the United 
States, is a leading case, and is generally believed to decide 
that the true ground of such judgments is that the lex fori 
governs; but a careful reading of the opinion does not sus- 
tain that view. The notes in suit were made in Connecti- 
cut, where both parties lived at that time, and where the 
period of limitation was seventeen years, which had not 
expired at the time of suing. But the suit was brought in 
New York, whose period was six years, and where the de- 
fendant had lived for more than six years before suit. Held, 
that the action was barred in New York, although not in 
Connecticut, chiefly on the ground of election by selecting 
the forum. This appears from the opinion of the court, de- 
livered by Chief Justice Lewis, on page 413: "The plaintiff 
having elected to prosecute his suit in this state, he must 
pursue his remedy agreeably to our laws." 

This ground of waiver or election is also assigned as the 
true ground in Fletcher v. Spaulding^ 9 Minn. 64, 66. 
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It is not only the right but also the duty of every state 
to protect its own citizens against the enforcement of stale 
demands in its courts,^ whether the demands arose within 
its limits or not;* and when a creditor, living in another 
state or country, comes voluntarily into the debtor's state 
to sue, it is only proper that he should be held to have 
thereby impliedly subjected himself and his debt to the 
jurisdiction of the debtor's state, and to have waived the 
right to insist that the statute of limitations of his own 
state should apply to the case, and should be bound by the 
statute of the forum which he has voluntarily selected.' 
But a defendant has no power of choosing the state of 
suit, and therefore the doctrine of election does not apply 
to him, so as to prevent his setting up the bar of another 
state, whose statute has operated upon the debt with juris- 
diction. 

§ 308. Bar of stster state evidenced by jadgment.— 
Notwithstanding the dictum of Mr. Justice Story in United 
States Bank v, Doimally^ 8 Peters, 361, 370, it may now be 
regarded as settled that when a limitation bar of any state is 
evidenced by a judgment for the defendant on his plea of 
limitation, no action can be maintained upon the same debt 
in another state, although its statute has not fully run 
against the action. The national constitution requires full 
faith and credit to be given in each state to the " public 
acta, records and judicial proceedings of every other state," 
and under this clause, as a second action would be barred 

1 Pearsall v. Dwight, 2 Mass. 84, 90. the jurisdiction of that state, and is 
3 Alabama Bank v. Dalton, 9 How. therefore bound by the discharge to 
522. the same extent as resident credit- 
< The operation of insolvent laws ors, and cannot afterwards main- 
is analogous to that of limitation tain an action elsewhere, although 
law& With respect to insolvent he could have done so if he had not 
laws, it is well settled that a non- subjected his debt to tlie jurisdic- 
resident creditor who voluntarily tion of the debtor's stata Clay v. 
makes himself a party to insolvency Smith, 8 Peters, 411; Baldwin v. 
proceedings in the debtor's state, Hale, 1 Wall 228; anie^ §§ 267, 274, 
tliereby waives his exti'a territorial and cases cited, 
immunity and submits his debt to 
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in the state where the judgment was rendered, it will also 
be barred in other states.^ 

In Sweet v. Brackley, ubi supra^ a Maine payee of a 
promissory note sued a Massachusetts maker in Maine. 
The defense was that an indorsee of the same note had sued 
the same maker in Massachusetts, and that judgment had 
been rendered for the maker on his plea of the Massacha- 
setts statute of limitations. This statute did not purport to 
extinguish the debt, but merely to bar a remedy in six 
years, and the Maine statute had not run in the maker's 
favor, for he had not lived in Maine for its full period be- 
fore suit. The Maine court held, nevertheless, that the 
former judgment was a bar to the action, and placed its 
decision on the express ground that the full faith and credit 
clause required the Maine court to give the same effect to 
the Massachusetts judgment that it had by law and usage 
at home. Applcton, C. J., delivered the unanimous opin- 
ion of the court, and on pages 346, 347, he says : " The 
court in Massachusetts, before which the trial was had and 
by which the judgment was rendered, had jurisdiction of 
the subject-matter of the suit as well as of the parties 
thereto. By the constitution of the United States, 'full 
faith and credit shall be given in each state to the public 
acts, records and judicial proceedings of every other state.' 
By the act of congress of May 26, 1790, it was declared 
' that the said records and proceedings . . . shall have 
such faith and credit given them in every court within the 
United States as they have by law or usage in the courts 
of the state from whence said records are or shall be taken.' 
If a judgment is conclusive in the state in which it is pro- 
nounced, it is equally conclusive everywhere in the states 
of the Union. No suit, therefore, could have been main- 
tained by Stickney [the indorsee] on the notes in controversy 
in Massachusetts or in any of the states of the Union." 

1 Sweet T. Brackley, 58 Me. 846 ; 100 Ma 476 ; Goodman v. Munks^ 8 
Fulton Iron Works v. Riggin, 14 Porter (AI&), 84; Freeman on Judg- 
Ma ApiK 821 ; Wemae v. McPike» ments (8d ed.)» § 579. 
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In the absence of this clause, or its equivalent, it seems 
that a limitation bar, even when evidenced by a judgment 
for the defendant, would be no defense to an action in 
another state. This point has been decided in England in 
a recent case. In Harris v. Quine, L. E. 4 Q. B. 653, the 
plaintiff sued in England for services as attorney rendered 
defendant in the conduct of a suit in the ecclesiastical court 
of the Isle of Man. The defendant pleaded that plaintiff 
had brought a former suit on the same cause of action in the 
courts of the Isle of Man, and that on his plea of the statute 
of limitations of that island (which was three years), judg- 
ment had been rendered in defendant's favor. On demur- 
rer to this plea it was held by the court of queen's bench, 
composed of Cockburn, C. J., Blackburn, Lush and Hayes, 
J J., that the plea was no bar to the action, such judgment 
not being one on the merits of the case, and the action not 
being barred under the laws of England. 

The rule that a limitation bar of any state evidenced by 
a judgment rendered with jurisdiction is entitled to full 
faith and credit in other states, coupled with the doctrine 
that the " public acts " or statutes of any state which have 
operated upon a debt or other subject-matter of suit with 
jurisdiction over it are likewise entitled to full faith and 
credit in other states, seems to lead to the conclusion that, 
where the statute of the state of the parties' common dom- 
icile has fully operated upon the debt and barred a recovery, 
such bar is a good defense in any other state, under the full 
faith and credit clause of the national constitution. The 
operation of this clause is not confined to judgments or 
judicial proceedings, but extends also to the " public acts " 
or statutes of a state. In Chicago Ry v. Wiggins Ferry 
Go,, 119 U. S. 615, 622, Mr. Chief Justice Waite for the 
court says : 

"Without doubt the constitutional requirement (art. IV, 
sec. 1), that ^ full faith and credit shall be given in each state 
to the public acts, records and judicial proceedings of every 
other state/ implies that the public acts of every state shall 
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be given the same eflfect by the courts of another state that 
they have by law and usage at home. This is clearly the 
logical result of the principles announced as early as 1813 
in Mills V. Duryee^ 7 Cranch, 481, and steadily adhered to 
ever since." 

Upon principle it is difficult to see why a limitation bar 
evidenced by the public statutes of a state is not entitled to 
as much faith and credit as a limitation bar evidenced by a 
judgment based on those statutes. A judgment is record 
evidence that the limitation laws have operated upon the 
debt or other subject-matter of suit and barred the action. 
But the only essential fact is that those laws have operated 
with jurisdiction, and not how that fact may be proved. 
That fact may be proved by parol evidence, by showing 
that the debt was subject to the jurisdiction of the state 
for its full period of limitation, namely, that both debtor 
and creditor resided in the state for that period. Of course 
if a state legislature assumes to act without jurisdiction, as 
to license the sale of land situated in another stat6, its stat- 
ute is entitled to no faith and credit in other states.^ Thus, if 
a statute of state A purports to bar a debt owned by a non- 
resident creditor in six years, wherever the action may be 
brought, this act is not entitled to any force or eflfect in other 
states, even if the debtor be a resident of state A ; for the leg- 
islature of that state has no jurisdiction over a debt owned 
by a non-resident creditor. But if both parties be residents 
of state A for its full period of limitation, the state has 
operated upon the debt with jurisdiction over it, and there- 
fore its limitation bar is entitled to extraterritorial eflfect. 
These principles seem to reconcile the cases of Christmas v. 
jRtissell, 5 Wall. 290, and Brown v. Parker^ 28 Wis. 21. 

§ 309. Actions upon jndginents of sister states. — The 
" full faith and credit " clause does not entitle a creditor by 
judgment recovered in state A to as long a time to sue 
upon it in state B as he has in state A.* So long as a rea- 

iBissell V. Biiggs, 9 Mass. 462, 'McElmoyle v. Cohen, 18 Peterr, 
4)7, 46a 812. 
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«onable time be left to the judgment creditor to sue upon 
it in another state, he cannot complain, even if the period 
be much shorter than that prescribed for domestic judg- 
ments.^ 

In the leading case of MoEhnoyle v, Coherij BV(pra^ the plaint- 
iff recovered judgment in South Carolina, and, before its 
period of limitation had elapsed, he sued on it in Georgia, 
whose period for foreign judgments was five years, which 
had elapsed before suit, but its period for its own domestic 
judgments was twenty years, which had not elapsed. The 
plaintiff contended that under the ^^full faith and credit '' 
clause he was entitled to as long a time to sue upon his 
South Carolina judgment in Georgia, or in any other state 
,as he had by law and usage in South Carolina. But the 
supreme court held that the law of the forum governed the 
action, and that it was barred by the Georgia statute. 

In Bacon v. Howard^ supra^ the supreme court held that 
sixty days after the passage of the act was a reasonable 
time within which to sue upon a judgment of a sister state 
which had been recovered four years before the act was 
passed. The plaintiff recovered judgment in Mississippi in 
1840, and brought this action upon it in Texas in 1850. In 
June, 1845, Texas enacted that suits upon foreign judg- 
ments of four years' standing or longer must be brought 
within sixty days after the passage of the act. Held, that 
the statute did not contravene the " full faith and credit " 
clause, and that the action was baitred. 

A statute is valid which does not leave a foreign-judgment 
-creditor a single day to sue upon it after the judgment 
debtor comes into the state, provided it leaves him a rea- 
sonable time after the judgment is rendered. In Alabama 
Bank v. DaMon^ 9 How. 522, the plaintiff sued in Mississippi 
in 1846 upon an Alabama judgment recovered in 1843, and 
his action was brought on the very first day that the de- 
fendant removed from Alabama to Mississippi. The defense 

1 Bacon v. Howard, 20 How. 22 ; McElmoyle v. Cohen, 18 Peters, 8ia 
24 
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was the Mississippi statute of 1844, which in terms barred 
actions on foreign judgments in two years after their ren- 
dition. The supreme court held that the statute did not 
contravene the " full faith and credit " clause and that the 
action was barred. 

§ 310. Same — Unreasonably short time allowed for 
suit. — But if the time allowed be unreasonably short, it 
will amount to a denial of a right, and the statute will be 
unconstitutional and void.^ In Chrutmds v. JRusselly 5 WaU. 
290, a Mississippi statute declared that an action on a judg- 
ment of another state against a resident of Mississippi should 
be barred in Mississippi if an action on the original cause of 
action would have been barred there at the time the first 
suit was commenced in the other state. The plaintiflf, who 
was an indorsee of a promissory note made by the defend- 
ant and due in 1841, was a citizen of Kentucky, and brought 
his action on the note in Kentucky in 1853 after the note 
was barred in Mississippi by the six years' statute of that 
state. The defendant resided in Mississippi, but he appeared 
in the Kentucky suit, and in 1859 judgment was rendered 
against him. In 1864 the plaintiff brought this present ac- 
tion of debt in Mississippi on the Kentucky judgment, and 
the defense was the Mississippi statute above stated. If the 
statute was valid, the action was barred ; but the court held 
that the statute contravened the " full faith and credit " 
clause of the constitution, because it allowed the plaintiff 
no time whatever to sue upon a judgment of another state, 
and therefore the action was not barred. 

In this case the plaintiff and defendant were residents of 
different states, and the first action was not barred in the 
plamtiff's state. The rule seems to be otherwise when 
they are residents of the same state and have lived therein 
for its full period of limitation before an action is brought 
in another state. It seems that the " full faith and credit " 
clause does not entitle the plaintiff to maintain an action 

1 Christmas v. Russell, 5 Wall 705; Dodge v. Coffin, 15 
290; In re Brown, 135 U. & 664, 277. 
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upon a judgment so obtained ; at least where the effect of 
the home statute, as construed by the local courts, is to ex- 
tinguish the right or title, and not merely to bar the rem- 
edy.* 

Thus, in Brown v, Parker ^ aujpra^ both parties had lived 
in Wisconsin for its full period (six years) before the plaint- 
iff brought his action on the note in Illinois, in which he 
obtained judgment. In the following year he sued upon 
this Illinois judgment in Wisconsin, and relied upon the 
" full faith and credit " clause to show that his action was 
not barred. But the Wisconsin court held that the effect 
of the Wisconsin statute was to extinguish the right or 
debt, where both parties had lived in the state for its full 
period, and therefore that the plaintiff could not recover. 

The true ground of distinction between these cases seems 
to be that in Brown v, ParTcer the Wisconsin statute had 
fully operated upon the debt before suit, with jurisdiction 
over the debt, by reason of its situs being in Wisconsin ; 
while in Christmas v. Russell the Mississippi statute relied 
upon by defendant had not operated upon the debt before 
suit, with jurisdiction over it, because its situs was in Ken- 
tucky, where its owner, the creditor, resided ; and there- 
fore the legislature of Mississippi had no jurisdiction over 
the debt. That legislature could not tax it for state pur- 
poses ; ' nor discharge it by state insolvent laws ; " nor dis- 
charge it under garnishee laws;* nor sequestrate it as a 
debt due from a resident ; • for under the federal constitu- 
tion the debtor's state has no rightful jurisdiction over a 
debt owned by a non-resident creditor. Hence, even if the 
Mississippi statute had purported to extinguish the debt or 
title, the decision in Christmas v. RusselZ would have been 

1 Brown v. Parker, 28 Wis. 21. 'Baldwin v. Hale, 1 Wall 223; 
See Brown v. Peeples, 10 Rich. Eq. Gilman v. Lockwood, 4 Wall 409 ; 
(a C.) 475 ; Baker v. Stonebraker, 86 Bedell v. Scruton, 54 Vt 49a 

Mo. 888, 849. ^Ante, §§ 140, 141. 

2 Ante, §g 26-28 ; State Tax on » WiUiams v. Bruffy, 96 U. a 176. 
Foreign-held Bonds, 15 V7alL 800, 
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the same, because the legislature of that state had no juris- 
diction. 

But if the statute of the creditor's state purports or is 
construed to extinguish the debt or title, and he lives there 
for its full period after recovering a judgment, he cannot 
maintain an action on it in another state against his non- 
resident debtor ; but the statute of his own state will bar 
an a<5tion in another state ; for the " full faith and credit " 
clause does not require the courts of another state to give 
a judgment any greater force or effect than it has by law 
and usage at home.^ Baker v. Stonebrakery mpray was an 
action in Missouri on a judgment rendered nineteen years 
before in Maryland. The limitation period was twenty 
years in Missouri and twelve years in Maryland. The 
plaintiff resided in Maryland for twelve years after judg- 
ment ; but the defendant did not. Held, that the effect of 
the Maryland statute was to extinguish the judgment in 
twelve years, even if defendant was absent from Maryland, 
and therefore the plaintiff could not recover in Missouri. 

If a judgment be rendered without personal service of 
process upon the defendant, or his voluntary appearance, 
no action can be maintained upon it in the courts of an- 
other sovereignty; for, being rendered without jurisdiction, 
it is entitled to no faith and credit, or force and effect,* 
"The result is that the plaintiff is obliged to sue on his orig- 
inal cause of action, and if that be barred in the state of 
process, he cannot recover at all.' 

§ 311. Statutory liability created by another state. — 
Where a statute of one state gives a right of action un- 
known to the common law, and the same statute limits the 
time within which an action may be brought, an action 
brought in another state after that time has elapsed will 

1 Baker v. Stonebraker, 86 Ma 19; Campbell v. Steele, 11 Pa. St 

838, 850; Brown v. Peeples, 10 896. 

Rich. Eq. (S. C.) 475. 'Phelps v. Brewer, 9 Gush. 890, 

a D' Arcy v. Ketchum, 11 How. 399 ; Don v. Lippman, 5 a. & Fin. 1 ; 

165 ; Pennoyer v. NeflF, 95 U. S. 714 ; Bruen v. Bokee, 4 Denio (N. Y.), 56 ; 

Middlesex Bank v. Butman, 29 Me. Judah v. Stephenson, 10 Iowa, 49SL 
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be barred, even if the local statute has not fully run. And 
the same rule prevails in the federal courts, notwithstand- 
ing the thirty-fourth section of the judiciary act of 1789 
(TJ. S. Eev. Stat., sec. 721). In such case, time is of the 
essence of the right, and the right is lost if the time is dis- 
regarded. It is a condition attached to the right to sue at 
all, and it operates as a limitation of the liability itself as 
created, and not merely of the remedy. For these reasons 
it was held by the supreme court that an action brought in 
the United States circuit court for Pennsylvania for the 
negligent killing in Massachusetts of plaintiflPs husband, 
after the time specified in the statutes of Massachusetts and 
Pennsylvania (one year), was barred.^ 

It is true that in the preceding case the suit was barred 
under the law of the state of process as well as under the 
law of the state in which the injury occurred. But in B(yyd 
V. Clarky 8 Fed. Rep. 849, a like action was held to be 
barred in Michigan, because the time had elapsed in On- 
tario, where the injury occurred, although the time allowed 
by the local statute of Michigan had not elapsed when the 
action was brought there. Brown, J., says : " The true rule 
I conceive to be this : that where a statute gives a right of 
action unknown to the common law, and, either in a pro- 
viso to the section conferring the right, or in a separate 
section, limits the time within which an action shall be 
brought, such limitation is operative in any jurisdiction 
where the plaintiff may sue." Page 852.^ 

Whether, if the time had elapsed in the state of process, 
but not in the state where the injury occurred, the action 
would be barred, has not been decided. The cases relating 
to the personal liability of stockholders are, however, anal- 
ogous, and seem to answer the question in the aflBrmative.' 

iThe Harrisburg, 119 U. S. 199, v. Kennedy, 44 Md. 563; Halsey v. 

214. McLean, 12 AUen (Ma^.), 488, 44a 

^ Same effect : Selma R'y v. Lacy, See, also, PhUlipe v. Eyre, L. R. 6 Q. 

49 Ga. 107; O'Shields v. Georgia B. 1. 
Pac Ry, 83 Ga. 621, 626 ; Eastwood » Glenn v. Saxton, 68 CaL 85a 
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When, however, the right is one that exists at commoD 
law, the general rale seems to be that an action for per- 
sonal injuries is governed by the limitation of the forum.^ 

§ 312. Discrimination against non-residents.— A state 
may give a resident plaintiff a longer time to sue a non- 
resident on a foreign judgment than it gives to a non-resi- 
dent plaintiff, provided the latter is allowed a reasonable 
time.* 

Chemung Corneal Bwnk v. Lowery^ supra^ was an action 
in Wisconsin brought in January, 1873, on a New York 
judgment rendered in June, 1862. The plaintiff was a New 
York corporation, and the defendant first became a resi- 
dent of Wisconsin in 1864. The action was therefore 
brought within ten years after the defendant came into the 
state, and if the plaintiff had been a resident of Wisconsin 
when the cause of action accrued, his action would not have 
been barred ; because he would have been entitled to ten 
years after the defendant's arrival within which to sue. 
But as both parties were non-residents of Wisconsin at the 
time when the New York judgment was rendered, the stat- 
ute declared that limitation should run from the time the 
cause of action accrued. If the statute were valid, the ac- 
tion was barred in 1872 ; and the plaintiff contended that 
it worked a discrimination against non-resident plaintiffs 
by giving them a shorter time to sue than it gave to resi- 
dent plaintiffs, and therefore that it contravened the clause 
ordaining that '^ the citizens of each state shall be entitled to 
all the privUeges and immunities of citizens in the several 
states." U. S. Const., art. IV, sec. 2. 

But the supreme court held that the statute was valid 
and the action was barred. Mr. Justice Bradley says : 

" There is in fact a valid reason for the discrimination. 
If the statute does not run as between non-resident cred- 
itors and their debtors, it might often happen that a right 

1 Fixmell v. Southern Kan. R'y, ' Chemung Canal Bank v. Low- 
88 Fed. Rep. 427; Nonce v. Rich- ery, 98U. B, 7a 
mond Co., 88 Fed. Rep. 429. 
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of action would be extiBguished, perhaps for years, in the 
state where the parties reside; and yet, if the defend- 
ant should be found in Wisconsin, — it may be only on a 
railroad train, — a suit could be sprung upon him after the 
claim had been forgotten. The laws of Wisconsin would 
thus be used as a trap to catch the unwary defendant, after 
the laws which had always governed the case had barred 
any recovery. This would be inequitable and unjust. 
Beardsley v. Southmayd^ 3 Green (N. J. L.), 171." Page 77.^ 

So also a statute is valid which gives a resident plaintiff 
whose demand is not merged in a judgment a longer time 
to sue on it than it gives to a non-resident plaintiff, by 
making the statute run from the time when the cause of 
action accrues, when both parties are non-residents at that 
time ; but only from the time when the defendant comes 
into the state, where the plaintiff is a resident.^ The cases 
to the contrary of Paine v, DreWy 44 N. H. 306, 318, and 
Hatch V. Spoffordy 24 Conn. 432, 444, are virtually overruled 
by Chemung Canal BamJc v. Lowery^ 93 U. S. 72. 

§ 313. Extension of time for suing after bar is com- 
plete. — A state limitation act which extends the time for 
suing after the bar of a prior statute hajs taken effect is 
unconstitutional and void. With respect to land and chat- 
tels, the effect of a limitation act which has fully operated 
upon the land or chattel is to extinguish the title of the 
original owner and to transfer the title by operation of law 
to the adverse possessor or holder. Hence after such a 

iCk>uld the plaintiff, after this was entitled to ''fuU faith and 

judgment against him, have main- credit ^ in the courts of sister states 

tained an action against the de- AntBt % 808. The New York judg- 

fendant on the New York judgment ment debt was subject to the juris- 

in a state other than Wisconsin, diction of Wisconsin, because its 

whose statute of limitations had owner, the judgment creditor, vol- 

not barred the action? It seems untarily subjected it to the juris- 

not; because the law of Wisconsin diction of Wisconsin by bringing 

had operated upon the New York suit therein, 

judgment with rightful jurisdiction ^Hyman v. Bayne, 88 BL 256; 

over the debt; and that law, evi- Beardsley v. Southmayd, 8 Green 

denced liy the Wisconsin judgment^ (N. J. L.X 171* 
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statute has vested title in the latter, a new statute which 
purports to give the former another chance to sue is void, 
as depriving the latter of his property " without due process 
of law," in violation of the fourteenth amendment.* 

With respect to debts the state courts have generally 
held such acts void, on the ground that thej were retro- 
spective in their operation.* 

In Carrypbell v. JSoU^ 115 U. S. 620, the supreme oourl 
held that such a statute does not deprive a debtor of his 
property without due process of law, and is therefore not 
void under the fourteenth amendment. Justices Bradley 
and Harlan delivered a strong dissenting opinion, whidi 
has received the approval of Judge Hare in his work on 
Constitutional Law.* It does not appear from the report 
of this case whether or not both debtor and creditor were 
residents of Texas during the whole term required to bar 
the action under the prior law, and it is suggested that this 
may be the turning point in the case. For, if the creditor 
was not a resident of Texas during the whole of that term, 
the prior statute did not and could not operate upon the 
debt with rightful jurisdiction over it, even if the debtor 
was so resident ; and therefore, as the prior statute had not 
rightfully operated upon the debt at the time the repealing 
act was passed, the latter act did not impair any right which 
had become absolutely vested in the debtor. On the other 
hand, if both parties were resident in Texas during the 
whole of that term, the prior statute did operate upon the 
debt with rightful jurisdiction over it, and thereby vested 
an absolute right in the debtor which the repealing act im- 

1 Reynolds v. Randall, 13 R L Vroom (N. J.X 9, 11 ; Wires v. Earr, 
632; CampbeU v. Holt» 115 IT. a 25 Yt 41 ; McKinney v. Springer, S 
620, 628 ; HaJl v. VSTebb^ 21 W. Va. Blackf. (Ind.) 506 ; Stipp v. Brown, 
818; Sprecker v. Wakeley, 11 Wia 2 Carter (Ind), 647; MeUinger v. 
432, 441; Knox v. Qeveland, 18 Houston, 68 Texas, 87. CkmJtra^ 
Wis. 246, 248, 249, HoflPman v. Alderson, 9 W. Va. 616u 

2 Davis V. Minor, 1 How. (Miss.) *2 Hare, Aul Const Law, ppi 889- 
188; Bigelow v. Bemis, 2 Allen 84a 

(Masa), 496; Ryder v. Wilson, 12 
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paired ; and it therefore was void as depriving him of his 
property without due process of law. 

§ 314. Same. — Where two sections of a limitation act, 
relating one to debts and the other to chattels, are worded 
in the same manner, namely, " no action shall be brought 
or maintained '' after the lapse of a certain time, wnd the 
debt or chattel m suit has been subject to the jurisdiction of 
the state for the prescribed period^ it seems absurd to hold 
that the right or title is extinguished in the case of chattels 
but not in the case of debts. There are some dicta to this 
effect ; but it is believed that most of the actual decisions 
which appear conflicting upon this point may be reconciled 
by applying the principle suggested in the clause printed in 
italics above, namely, that in order that a limitation act 
may extinguish the right or title, the subject-matter of 
suit must have been subject to the jurisdiction of the enact- 
ing state for its full period of limitation ; otherwise the 
right or title will not be extinguished. For instance, no 
one will contend that a statute of Maine can extinguish the 
title to a chattel situated in California, and which has never 
been in Maine ; because the chattel has never been subject 
to the jurisdiction of Maine. So, likewise, no one will con- 
tend probably that the debtor's state can extinguish the 
right or title to a debt due to a non-resident creditor ; be- 
cause that state has no jurisdiction over such debt, as it is 
situated outside of its limits at the creditor's residence. 

But on the other hand, it is well settled that an adverse 
possession of a chattel in Maine for the time prescribed by 
a Maine statute worded as above indicated will extinguish 
the right or title of the original owner, which will be ef- 
fectual in other states, and will invalidate a subsequent 
statute of Maine purporting to remove the bar. The fun- 
damental reason for these various decisions seems to be 
that Maine has jurisdiction over the chattel, because its 
sH/as is there, and therefore its limitation act has rightfully 
operated upon it. The same rules should be true of a debt 
under a like statute, provided the debt has had its situs in 
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the state (Maine) for its full period of limitation. A tew 
cases which tend to support this view will be stated. In 
the Wisconsin case of Brown v. Parker ^ 28 Wis. 21, both 
debtor and creditor had resided in Wisconsin for its fall 
period; and the court held that the effect of a statute 
worded ajs above was to extinguish the creditor's right, and 
not merely to bar his remedy. In the opinion of the court 
delivered by Dixon, 0. J., it is said on page 28 : "A statute 
which is held to extinguish the right in one class of cases, 
as where property is adversely claimed and possessed, must, 
its language being the same, also be held to extinguish the 
right where the subject upon which it operates is a claim 
or demand founded upon contract. . . . And we know 
of no case to the contrary, or where a distinction has been 
attempted, except Jonea v, JoneSj 18 Ala. 242. The reason- 
ing in that case, so far as it concerns the point under con- 
sideration, is not satisfactory to our minds." It was accord- 
ingly held that the plaintiff could not maintain an action 
upon a judgment of a sister state, which had been recovered 
in an action brought after the Wisconsin statute had fully 
run against the debt. 

In the well-considered case of Davis v. Mitwr, 1 Howard 
(Miss.), 183, 188, Mr, Chief Justice Sharkey says: "If a 
party be deprived of his remedy, in what does his right 
consist? Whatever the rule may be in morals, in a purely 
legal point of view, I think it is difficult to imagine the 
existence of a right without some adequate remedy. It is 
a maxim that there is no right without a corresponding 
remedy ; by which I understand that they are dependent 
terms ; that one cannot exist without the other ; that the 
idea of a right is predicated on and necessarily carries with 
it, as essential to its existence, the means also of enforcing 
it; and the moment the remedy is destroyed, the right 
must go with it. . . . If it be true that the remedy 
is a constituent part of a right, and that they cannot exist 
separately, must it not follow that whatever destroys the 
one must destroy the other?" And it was accordingly 
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held that a statute removing the bar of a former statute by 
repealing it was void, even as applied to choses in action. 

In Baker v. Stombrakery 36 Mo. 338, an action was 
brought upon a Maryland judgment. The statute of Mary- 
land barred an action in twelve years, and contained no ex- 
ception or saving clause based upon the debtor's absence 
from Maryland. After its recovery the plaintiff had re- 
sided for more than twelve years in Maryland, and although 
the defendant had not resided there, the Missouri court 
held that the debt was dead and extinguished under Mary- 
land law, and therefore the plaintiff could not recover in 
Missouri* 

1 See, also, Maryland v. Todd, 1 Biss. 60; Kenyon y. Wrisley, 147 Maa& 
47a 
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ACTIONS: 

Non-resident's right to bring actions in state couria^ 40-42L 

Foreign corporation's right to bring, 4& 

Transitory, against non-residents, 44 

Transitory, against foreign corporations, 45-48. 

Local, against non-residents, 49. 

By foreign executors and administrators, 50-5d. 

Against foreign executors and administrators, 67-63. 

By and against foreign bankruptcy assignees and receivers, 64-66. 

Foreign administrator cannot discontinue action brought by domeB^ 

tic administrator, 54 
By foreign executor, etc., in personal capacity, 56. 
State may authorize suit against foreign executor or administrator, 

59. 
Against defendant who died before commencement suit is a nul- 

lity,6a 
Immunity from, of non-resident witness or party, 68-70. 
Member of congress, privileged from, in going and returning, 71. 
After acquittal, extradited party is entitled to reasonable time to 

leave country, 73^ 
Non-resident entitled to, for fraudulent enticement from his state, 78. 
May be maintained in federal court after judgment of nonsuit in 

state courts 99. 
In federal courts, 100-185. 
See Fbdebal Courts. 
To enforce liens and remove clouds, 180, 225, 226^ 22a 
For evasion of exemption laws of parties' common domicile^ 148. 
Insolvency assignee cannot recover money collected on foreign judg- 
ment by resident creditor, 169. 
but may have attachment suit enjoined, 170-174 
Cross-actions against non-residents by service on attorney of orig- 
. inal plaintiff, 207. 
Difference between proceedings in common-law and admiralty 

courts^ 289. 
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For founding, simple contract debts are assets at debtor's domicile, (ML 
On estate of living non-resident) void, 78^ 
Whether state can authorize, after absence of three years, 7^ 
ADMINISTRATORS: See FoasioN Executors and Aj>mini8TRAT0B& 
ADMIRALTY: 

DifFeience between common-law and admiralty proceedings, 2ISSk 
ALIENS: 

Debts due, may be taxed by congress, Sa 
but not by the state legislatures, 36-28. 
ALIMONY (see DrvORCB): 

Federal courts may enforce state decree for recovery of, 347. 
Decree for, obtained against non-resident by publication, is void, 256l 
Suit for alimony is in peraonam, and is void without personal serv- 
ice or voluntary appearance of non-resident defendant, 257. 
If decreed by court having jurisdiction in penonam, may be en- 
forced in other states, 262L 
APPEARANCE: 

State may abolish distinction between special and general, 44, 3091 
General appearance confers jurisdiction of non-resident*8 person, 44, 

300, 310. 
Of foreign executors, effect of, 61. 

Of non-resident defendant, subjects his garnished credits to juris- 
diction, 144. 
Special appearance, no waiver of insufficient service of process, in 

the absence of statute, 191, 209, 2ia 
One partner may bind firm by appearance^ but not other partner in- 
dividually, 194. 
In attachment suit^ confers jurisdiction of parson, 300i 
If appearance of non-resident defendant is stricken out by court, 

judgment is void, 333. 
Voluntary, in divorce suity cures defective service on non-resident, 

358, 361. 
Decree for alimony, after voluntary appearance of mm-residait, is 
valid, 356. 

APPELLATE JURISDICTION: 

Of United States supreme court over state courts, 98L 

United States supreme court has n<Hie, when no federal right is in- 
fringed, 161. 
ARREST: 

Non-resident witness and party privileged from, 68, 69. 

Member of congress privileged from, in going and returning, 71. 

Insolvent debtor exempt from, 376. 

Insolvency discharge merely exempting debtor from arrest has no 
effect in other states, 379. 
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ATTACHING CREDITOR: 

Title of, as against insolvency assignees and reoeiyera, IS^ITS. 
Whdn insolvency assignee has better tide than subsequent, 10O-1O2L 
When foreign receiver has better title than subsequent, 168, 164. 
When title is better tlian foreign assignee's and foreign receiver*s, 

167. 
Prior in time has better title, 168. 

Resident niay be enjoined by insolvency assignee from prosecuting' 
attachment suit in other states where debt is garnished, 170-178. 
but not where land or chattel is attached, 174 

ATTACHMENT (see Oabnishment) : 

State may authorize attachment of non-resident's property within 
the state, 186. 
but not property outside the state, 137. 

Debts due non-residents not subject to garnishment, 188; 180. 

Effect in other states of garnishment of debts due non-residents, 140- 
142. 

Whether or not seaman's wages are exempt from, 141« 

Liability to and exemption from, governed by law of state where 
property is situated, 148. 

Effected by plaintiff's fraud, void, 14a 

Non-residence is valid ground of. and justifies discrimination against 
non-resident defendant, ISSi, 

Dissolution of, in state courts, by defendant's death or insolvency, 
154 

Effect upon, in federal courts, of defendant's death or insolvency, 
156, 157. 

Dissolved by defendant's bankruptcy, 158. 

Of property, confers no jurisdiction of defendant's penon, 200. 

State courts may acquire jurisdiction qucui in rem by attachment 
of property, 212, 214, 215. 

Federal courts cannot acquire jurisdiction by attachment of prop- 
erty, 2ia 

Seizure of non-resident's property before judgment by default against 
him, required, 218-220. 

Nominal attachment of chip or bottle, void, 222L 

Oeneral attachment of land creates a lien but does not confer juris- 
diction, 242. 

Statute prohibiting, after debtor's insolvency discharge^ is binding 
on non-resident creditor, 277. 

B. 

BANKRUPT ASSIGNEES: 

Right to sue and liability to suit of foreign, 64 
Actions by and against barred in two years, 291* 
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BANKRUPT LAWS: 

Congress has power to pass uniform bankruptcy laws; which bob- . 

pend operation of state insolvent laws, 273^ t 

BIGAMY: 

Ex parte divorce without fraud prevents remarriage of resident 
libelant from being bigamous, but not that of non-resident libelee, 
261 
Fraudulent divorce no defense in prosecution for bigamy, 266l 
BURDEN OF PROOF: 

Conflicting rules in state and federal courts upon, in negligence cases, 
9a 
BUSINESS: 

Non-resident's right to transact business in general, 1, 8& 
Sale of goods by sample, 2. 
Taxing products of sister states, 8, 4 
Insurance is not commerce, 5. 
Wharfage charges valid, if no discrimination, Hi 
Port charges void, 10. 
Pilot fees may be fixed by the states, IL 
States may regulate fishing, 12, 13. 
and sale of illuminating oils, 16. 

may prohibit employment of color-blind locomotive engineers, 17. 
may regulate slaughter-houses, 18. 
may exclude diseased cattle, 19. 
may regulate or prohibit lotteries, 20. 

may regulate manufacture and sale of intoxicating liquors, 21. 
and oleomargarine, 2& 
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Evans v. Tatem, 9 a & R (Pa) 252 [O], 61. 
Field V. New Orleans Newspaper Ca, 19 La. Ann. 86 [O], 218, 22a 
Plneran v. Leonard, 7 Allen, 54 [O], 188. 
Foster, Ex parte, 2 Story, 181 [O], 158, n. 
Glenn v. Glass Ca, 7 Md. 287 [O], 161. 
Granger v. Qark, 22 Ma 128 [O], 18a 
Graves v. Cusbman, 181 Mass. 859 [O], 18a 
Hall V. Williams, 6 Pick. 232 [C], 204. 
Hatch V. Spofford, 24 Conn. 482 [O], 812. 
Head v. Daniels, 88 Kana 1 [C], 158, n. 
Hibemia Nat Bank v. Lacombe, 84 N. Y. 867 [C], 165, 166. 
Hope In& Ca v. Boardtnan, 5 Cranch. 57 [O], 104. 
Jarvis v. Barrett, 14 Wis. 591 [O]. 183, 218, 220. 
Jones V. Jones, 18 A1& 242 [C], 814. 
Kendrick v. Kimball, 83 N. H. 482 [O], 18a 
Lapham v. Briggs, 27 Vt 26 [O], 204. 
Lawrence v. Batcheller, 181 Mass. 504 [C], 17a 
License Cases, 5 How. 504 [O], 24. 
McCormick v. Fiske, 188 Mas& 379 [O], 18a 
Morse v. Home Ins. Ca, 80 Wi& 496 [R], lia 
Mumper v. Wilson, 72 Iowa, 168 [C], 150, n. 
Murray v. Roberts, 150 Mass. 858 [C], 274. 
New York Life Ina Ca v. Best, 23 Ohio St 105 [O], lia 
Norfolk R*y v. Commonwealth, 114 Pa. St 256 fR], 7. 
O'Hara v. Booth, 29 La. Ann. 817 [O], 218, 220. 
Paine v. Drew, 44 N. H. 806 [O], 812. 
Peirce v. New Hampshire, 5 How. 504 [O]. 2L 
People V. Baker, 76 N. Y. 78 [C], 265. 
Perley v. Mason, 64 N. H. 6 [C], 274. 
Pittsburg R'y v. Commonwealth, 66 Pa. St 78 [R], 2a 
Pittsburg R'y v. Pennsylvania, 15 WalL 826, note [C], 2a 
Pond V. Makepeace, 2 Met (Mass.) 114 [C], 5a 
Putnam v. Dyke, 18 Gray, 585 [C], 806. 
Rhawn v. Pearce, 110 BL 850 [C], 165, 16a 
Robinson v. Oceanic Nav. Ca, 112 N. Y. 815 [C], 4a 
Rowland v. Stevenson, 1 Halst (N. J.) 149 [O], 279. 
Rust V. Prothingham, Breeee (III), 258 [O], 204, 
State V. Welton, 55 Ma 288 [R], a 
Stevens v. Fisher, 80 Vt 200 [CJ, 222. 
Stoddard V. Harrington, 100 Mass. 87 [C], 267. 
Swearingen v. Pendleton, 4 a & R (Pa.) 889 [O], 6t 
Van Hook v. Whitiock, 26 Wend 48 [C], 26a 
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GASES OVERRULED, REVERSED AND GRITICISED (oontinaed): 

Vose y. Morton, 4 Gush. 27 [GJ, 114 

Walsh y. Sayre, 62 How. Pr. (N. Y.) 884 [O], 9t 

Ward y. State, 81 Md. 279 [R], 2. 

Warren y. Lusk, 16 Ma 102 [O], 204. 

Winn's Succession, 88 La. Ann. 1802 [R], 29& 

Young y. 0*Neal, 8 Sneed (Tenn.), 66 [(^ Oa 
GinZENS OF A STATE: 

All persons bom or naturalized in United States and subject to tJieir 
jurisdiction are citizens of United States and of Uie state of resi- 
dence, 102L 

Negroes are by birth, 102. 

Indians bom in tribes must be naturalized, 102. 

Gan become citizens of any other state by bofia ftde change of resi- 
dence, loa 

For purposes of suit in federal courts corporations are citizens of 
state creating them, 104, 106. 

And national banks are citizens of state of location, 108. 

Other national corporations are not^ 107. 
GLOUD UPON TITLE TO REAL ESTATE: 

State may authorize remoyal of, by publication as to non-residents, 
226,220. 
GOLLATERAL IMPEAGHMENT: 

Of judgments, see Judgments. 

Domestic judgment against non-resident without personal seryice or 
yoluntary appearance is subject to, 188. 

State judgments, if rendered with jurisdiction, not subject to in fed- 
eral courts, 214 

Nor in courts of other states, 216. 
COMMERGE flNTERSTATE AND FOREIGN): 

Gommerce clause of constitution, 1. 

Regulation of, committed to congress, 1-4, 8. 

States cannot regulate, 1-4, 8. 

except in local matters and in the absence of con g r e s si onal ao- 
tion, 11-ia 

States may regulate pilot fees, IL 

Shell-fishing is not commerce, 12. 

OONGRESS: 

Has power to regulate interstate and foreign commerce^ 1-4, 8. 

Has power to change an article from a lawful to an unlawful sub- 
ject of commerce, 22l 

Member of, priyileged from arrest and action, while going and r^ 
turnings 7t 
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CONGRESS (continued): 

Cannot authorize removal of causes to federal court while verdict in 

state court stands, 99. 
Kay re^^late jurisdiction of lower federal courts, 100. 
May pass uniform bankruptcy laws, 273. 
May pass limitation acts relating to bankrupt assignees, 291. 
May pass limitation act relating to seizures during rebellion, 292. 
May bar actions against national banks, 295. 
Bfay deduct war period from time for suing in rebellious states, 298. 

CONSTITUTIONAL LAW : 

When federal constitution secures non-resident^s right to transact 
business, 1-14. 
when not, 15-24. 
Prevents discrimination against non-residents in transacting business, 

2-4. 
Insurance is not commerce, 5, 8. 
Shell-fishing is not commerce, 12, 18w 

Commerce clause protects foreign corporations engaged in interstate 
commerce, 7. 
and prevents discrimination against products of other states, 8. 
See Commerce ; Pouce Power ; Discrimikation ; Businesb. 

CONSTRUCTION OF STATE STATUTES AND CONSTITUTION: 
Of state courts generally binding on federal courts, 82. 
Conflicting construction of same state court, 82-34 
Service of process on foreign corporation defendant^ 47, 48L 
Statute authorizing substituted service of process is strictly con^ 
strued, 190. 

CONSTRUCTION OF UNITED STATES CONSTITUTION AND 
LAWS: 
Of United States supreme courts binding on state courts, as well as 
lower federal courts, 185. 

CONTRACT: 

Marriage is not an ordinary contract, 245. 

Governed by the law of place m view of which it was made, 267, 288. 

Contract limiting time for bringing suit is valid, 802. 

CORPORATIONS (see Foreion Corporation): 

For purposes of suit in federal courts, corporations are citizens of 

state creating them, 104, 106. 
Effect of consolidating, of different states, 105. 
Effect of leasing and operating property by, in other states, 108. 
Besidenoe or inhabitancy of, for suits in federal courts^ 1281 
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COSTS OF COURT: 

Non-resident plaintifiP may be required to give security for, 43. 
Judgment for, in partition 8uit» void as against non-served, non-res- 
ident defendant, 2S2, 

COURTS (see State Courts; Federal Courts; Sufrexb Court op 

United States): 
Choice of, as between state and federal, considerations influencing, 

81-9a 
Difference in proceedings in common-law and admiralty oourts, 239. 

D. 

DEBTS: 

Situated at residence of creditor, 26, 27, 166, 216. 

State cannot tax debt due non-residenty 26-28, 

Congress may tax debts due aliens, 80. 

Voluntary payment of, to foreign executor or administrator, dis- 
charges debt when, and when not» 52, 54 

For founding administration, simple contract debts are assets at 
debtoi**s domicile, 55. 

Whether debts due non-residents can be garnished, 188-140. 

Effect in other states of judgment by garnishment of debt due 
non-resident defendant^ 216. 

DISCRIMINATION: 

State cannot discriminate against non-residents in transaction of 
business, 2, 9. 
nor in sale of products of other states, 8, 8. 
nor by higher taxation, 81. 
States may discriminate against foreign insurance companies in tax- 
ation, etc., 5, 6, 87. 
States may discriminate against non-residents in fishery rights, 12^ 
Non-residence of defendant justifies discrimination in attachment 

of property, 153. 
Non-residence of plaintiff justifies discrimination in limitation of 

actions, 812. 
Non-residence of plaintiff justifies discrimination in security for 

costs of court, 42. 
Whether law allowing residents but not non-resident to garnish 
debts is valid, 165. 
DIVORCE: 

Parol evidence admissible to contradict jurisdictional facts stated 

in ex parte divorce obtained in sister state, 208. 
Divorce suits are partly in rem and partly in personam, 848L 
Federal courts no power to grant divorce, 246. 
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DIVORCE (continued) : 

State courts have exclusive power to grant, 245, 246. 

When both parties are non-residents, divorce is void at home and in 

other states, 24a 
Non-resident may obtain, in some states, 249, 250. 
When may be obtained against non-residents, 251-259. 
Substituted service of process on non-resident defendant allowable 

in divorce, 251, 252L 
Appearance by non-resident waives defective service of process, 253, 

261. 
Statute authorizing substituted service ot procers in, must be strictly 

followed, 254 
Wife, as well as husband, may acquire a new domicile for divorce, 

256. 
Fraudulent divorce may be set aside on motion or by bill in equity, 

256. 
Imprisonment in other states, no r^ound for, 258. 
Remarriage of libelee may be prohibited within the state, but not in 

other states, 259. 
Entitled to full faith and credit when rendered with jurisdiction, 

260. 
Dower in wife's state is generally not barred hyexpai'te divorce ob- 
tained elsewhere, 262L 
Ex parte divorce without fraud prevents remarriage of resident 

libelant from being bigamous, but not that of non-resident libelee^ 

264. 
Fraudulent divorce no defense in prosecution for bigamy, 266. 

DOMICILE (see Divorce): 

Divorce when neither party is domiciled in state is void, 248. 

Wife as well as husband may acquire a new domicile for divorce, 

256. 
Wife's domicile is husband's, unless he is guilty of misconduct^ 255, 

261. 

DOWER: 

Generally not barred by ex parte divorce from non-resident wife, 

26a 
Determined by law of state where land lies, 262L 

DUE PROCESS OF LAW: 
Definition of, 237. 

State statute allowing judgment in personam, without personal serv- 
ice on or voluntary appearance by non-resident defendant^ is 
contrary to, 18^-186. 
27 
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DUE PROCESS OF LAW (continued): 

State statute authorizing sale of non-resident's property upon judg- 
ment obtained by default^ without personal service, voluntary ap- 
pearance, or preliminary seizure, is contrary to, 318-220. 

Whether judgment rendered against non-resident defendant on 
money demand by publication and a general attachment <^ land 
is contrary to, 235-244 

In fourteenth amendment is an important limitation upon power of 
the states, 287. 

State process may be contrary to, 287. 

Adequate notice of suit is essence of, 288. 

Adequate notice depends upon nature of proceedings, 2891 

Seizure of property and publication are adequate notice in attach- 
ment Buita, 241. 

Requires the attaching officer U}Jind the defendant's property, 242. 

Illustration of, in attachment suits, 244 

Insolvency discharge is contrary to, as against non-resident creditor, 
271, 284-287. 

Statute extending time for suing after bar is complete is contrary to, 

8ia 

E. 
EMINENT DOMAIN: 

State may take non-resident's property, upon notice by publication, 
280. 

EQUITABLE DEFENSES: 

Allowed in actions at law in some state courts* but not in federal 

courts, 94 
ESTOPPEL (see Waivke): 

By non-resident defendant to subject garnishee to double liability, 

142. 
By pleading voidable judgment as merger, 2d5. 
Upon courts to impair rights obtained under former decisions, 269, n. 
Non-resident may estop himself to prove his non-residence^ 287. 
EVIDENCE: 

Surgical examination of injured plaintiff allowed in some state 

courts, but not in federal courts, 91. 
Parol evidence admissible to contradict jurisdictional facts stated in 

judgment record, 20SL 
Required of plaintiff's demand, 224 
EXECUTIONS: 

Property subject to, in federal courts, 109. 

When plaintiff has valid personal judgment, execution may be 

levied on defendant's property anywhere within the jurisdiction^ 

224 
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EXECUTIONS (continued): 

But not on property in other states, 134, n. 

Debtor's insolvency discharge is no bar to non-resident creditor's ex- 
ecution, 277. 

EXEMPTIONS: 

From attachn^nty governed by law of state where property is situ- 
ated, 14a 

Evasions of, will be restrained, 150. 

Of insolvent debtor from arrest or imprisonment is valid, 276^ 
EXEMPTION LAWS: 

Actions for evasions of, 148. 

Evasion of, in other states, may be enjoined, 150. 

Liberally construed, and non-residents included, unless clearly ex- 
cluded, 152L ' 

EXTRADITION: 

Accused can be tried only for crime specified in extradition treaty, 
72. 
EXTRATERRITORIAL FORCE OF LAWS: 

When exemption law is entitled to, 150. 

Law limiting time for suing stockholder of corporation, entiUed to, 
299. 

Limitation laws which have operated with jurisdiction upon chat- 
tels and land, entitled to, 805. 

Whether limitation laws relating to debts are entitled to^ 806^ 808L 

Generally given to limitation bar by local statute, 800. 

Limitation of action for new right entitled to, 811. 

R 

FEDERAL COURTS: 

Generally follow state law, 81. 

but not on questions of commercial law, 82-8(L 
nor on questions of general jurisprudence, 87. 
nor where state decisions are conflicting, 88. 
nor where federal constitution, treaties, or statutes otherwise 
require or provide, 81. 
Have no power to compel plaintiff to submit to surgical examina- 
tion and not bound by state law on this point, 91. 
May charge jury upon questions of fact notwithstanding state law to 

the contrary, 92. 
May follow state practice of ordering nonsuit, 98. 
Not bound by state law allowing equitable defense in actions at 

law, 94 
Bound by state law allowing two or more trials in real actional 99. 
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FEDERAL COURTS (continued): 

Will enforce a new right given by gtate law, 101. 

Executions and examination of judgment debtor, 109L 

Remedy by mandamtut in, 110, 111. 

States cannot prevent removal of cause to, 118. 

Governed by federal laws irrespective of state laws, 288L 

Effect upon attachments in, of defendant's death or insolvency, ISti, 
157. 

Attachments in, dissolved by defendant's bankruptcy, 158L 

Will not follow state construction based upon mistaken view of fed- 
eral law, 161. 

Will follow state law giving attaching creditor a better title than in- 
solvency assignee, 175. 

State and federal courts are independent but not foreign tribunalfl^ 
177. 

Take judicial notice of laws of all states, 195. 

Cannot acquire jurisdiction by attachment of property, 318. 

Follow state court's construction of ''month" in local statute to 
mean calendar month, 217. 

No power to grant divorce, 246. 

Have power to enforce alimony decree, 247. 

District court of United States has no power to decide as to custody 
of child, 26a 

Generally follow state limitation laws, 288^ 
See Limitation, Statutes of. 

URISDICTION. 

Lower federal courts only such jurisdiction as granted by oongiesB^ 
100. 

State legislation can neither enlarge nor restrict^ 100^ 101. 

Of suits between citizens of different states, 100-105. 

Negroes are citizens ; Indians may become, 102. 

State corporations are citizens for purposes of suit, 104^ 105. 

National corporations are not state citizens, but may sue and be sued 
in federal courts, 107. 

National banks are deemed citizens of state of location, 108L 

Effect of judgment in, without jurisdiction, 118, 114. 

May order restitution of money collected before reversal of judg- 
ment, iia 

In transitory actions, between citizens of different states, 120-129. 

In local actions, between citizens of different states, 180-185. 

In transitory actions, suit must be brought where plaintiff or de- 
fendant resides, 120, 121. 

Plurality of plaintiffs residing in different states or districts, 122. 

Plurality of defendants residing in different states or districts^ 128L 
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FEDERAL G0X7RTS (continued): 
JuBiBDicnoN (continuGdX 

When objection to jurisdiction may be waived and when not^ 124 

Plaintiff cannot confer jurisdiction by omitting to join penaon hav- 
ing joint interest, 126. 

Time and mode of objecting to jurisdiction, 128. 

Dropping parly from the record does not confer jurisdiction, 127. 

Besidence or inhabitancy of corporation, 1281 

Indispensable parties, who are and are not, 129. 

No jurisdiction when two adverse, indispensable parties are citizens 
of same state, 129, 182L 

Jurisdiction not acquired by attachment of property, 188. 

No jurisdiction of divorce suits, 240. 

Has jurisdiction to enforce decree for alimony, 247. 

FISHERIES: 

When states may or may not regulate^ 12-14 

FOREIGN ATTACHMENT: See Attaghicbnt ; QABmsHMSNT. 

FOREIGN CORPORATIONS: 

States may discriminate against foreign insurance companies, 6, 6^ 87, 
Commerce clause protects foreign corporation engaged in interstate 

commerce, 7, 87. 
Right to sue in state courts, 48. 
Liability to suit in state courts, 4&-48w 

May have two or more domiciles for founding administration, 56. 
Attachment and garnishment^ 186-166L 
See Attachment; Garnishment. 
May be charged as garnishee, if legislative intent is clearly expressed, 

147. 
Judgment against, without personal service or voluntary appear^ 

ance^ is void injieraonam, 186^ 187. 
Judgment against, by service on agent under state law, valid in all 

courts, 206. 
General appearance by, waives defective service of process, 210. 
To support state judgment against, record must show transaction of 

business in the state^ 217. 
Not bound by insolvent laws or discharges, 272. 
Not entitled to benefit of limitation law in New York, 801. 
May limit time for suing by contract^ 802. 

Time for suing stockholders of, may be limited by state creating cor- 
poration, 299. 
Whether state limitation act is binding on stockholders of national 

corporations, 800. 
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FOREIGN EXECUTORS AND ADMINISTRATORS: 
Right of, to sae, 50-S^ 
liability of, to Buit» 67-0& 

Payment to, discharges debt^ when and when not^ 62; 54 
Cannot discontinue suit brought by domestiCi 64 
For founding administration, simple contract debts are assets at 

debtor's domicile, 6tk 
Suit by, in personal capacity, 66w 
State may authorize suit against, 69L 

Bound by voluntary appearance in suit^ but estate is not bound, 61. 
Liable for local assets collected, 63. 
But not after they are fully administered at domicile^ 68L 

FOREIGN INSOLVENCY ASSIGNEES: 
Right to sue, and liability to suit^ 64. 
When has better title than subsequent attaching domestic creditor, 

16a 
When attaching creditor's title is better than that of, 167. 

FOREIGN JUDGMENT (see Judomehts) : 

Term includes judgment rendered in sister state as well as in foreign 

country, 177. 
When rendered in foreign country, not entitled to full faith and 
credit^ 177. 
FOREIGN RECEIVERS: 

Right to sue and liability to suit, 66, 66. 

When has better title than subsequent attaching creditor, 168^ 164 
FRAUD: 

Vitiates ciyll process, 78L 

but not criminal process, 72, 73. 
Mode of impeaching sister state judgment for plaintifTs fraud, 77. 

FULL FAITH AND CREDIT: 

Means same force and effect elsewhere as at home, 266. 
Judgments of sister states entitled to, when rendered with jurisdic- 
tion, 166, 197, 26a 
but not when rendered without jurisdiction, 184 187, 197, 200. 
Insolvency decrees entitled to» when rendered with jurisdiction, 162, 

27a 
Garnishment of debt due non-resident defendant not entitled to, 171, 

172. 
Attachment of land or chattel owned by non-resident defendant is 

entitled to, 174 
State judgment not entitled to any greater force or effect elsewhere 

than at home, 174 
Judgment of foreign country not entitled to^ 177. 
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FULL FAITH AND CREDIT (continued) : 
- State judgment rendered upon improper exercise of juriBdiction not 

entitled to, 179. 
Judgment upon amendment after defendant's wiUidrawal is entitled 
, to, 180, 181. 

Personal judgment without personal service or voluntary appearance 

not entitled to, 184-187. 
Voluntary appearance in attachment suit confers jurisdiction of 

non-resident's person, and entitles judgment to, 200. 
To entitle judgment to, jurisdictional facts must clearly appear in 

the record. 217. 
Divorce not entitled to^ when both parties are non-residents of state 

granting divorce, 248. 
Divorce entitled to^ when rendered with jurisdiction over cause and 

parties, 260. 
Whether decree for custody of child is entitiied to, 26SL 
Insolvency discharge not entitled to^ as against non-resident cred- 
itor. 270. 
Limitation bar evidenced by judgment is entitled to^ 80& 
When " public acts" or statutes are entitled to, 808L 

G. 

GARNISHEE: 

State may authorize charging a non-resident or foreign corporation 
as garnishee, but intent to charge must be clearly expressed, 147. 

Payment by, of judgment rendered without notice until after de- 
fault, no discharge of debt due defendant, 240. 

GARNISHMENT (see Attachment): 

When allowed in federal court to judgment creditor, 109. 

Debts due non-resident, non-served and non-appearing defendant 
not subject to, 188, 189. 

Effect in other states of garnishment of debtB due non-residents, 140- 
142. 

Whether or not seaman's wages are exempt from, 141. 

Of debt due non-resident defendant, after his death, is void, 142. 

Fraud or collusion of garnishee vitiates payment of judgment, 145. 

L%8 pendens in foreign court, a good plea for garnishee, when and 
when not^ 140. 

State may allow garnishee process against non-residents and foreign 
corporations as garnishees, 147. 

Death of garnishee defeats lien, 156. 

Insolvency assignee has better title to debt in other states than subse- 
quent attaching home creditor, 165, 166L 
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GARNISHMENT (oontinued) : 

Effect in ftthor «teteB of jodgment by garnishment of debt doe noo- 

resident defendant^ 216i. 
Without notice to either defendant or garnishee until after entry of 

default, is void, 240. 
With notice to garnishee at comm^icement of actioB, foUowed by 

publication, is valid, 241. 



H. 

HUSBAND AND WIFE: 

Unity of, in domicile for divoroe^ 26t 
See Divobce; Doweb. 



IMMUNITIES OF NON-RESIDENT CITIZENS: See NoN-REsmsinns; 

FOREION COBFORATION& 

IMPAIRING OBLIGATION OF CONTRACTS: 

Means to lessen force or effect, 288. 

State laws, forbidden, 245. 

By taxing debts due non-residents, 27, 28. 

Abolition of right to imprison debtor does not impair, 11% 276L 

Law dissolving attachments does not impair subsequent oontracta^ 
16a 

Divorce does not impair, 246. 

Insolvent laws impair obligation of all prior contracts, 2681 

Insolvent laws do not impair obligation of posterior contract made 
and to be performed within the state, even when creditor is a non- 
resident, 282, 288. 

Limitation act prescribing unreasonably short time for suit, im- 
pairs, 289, 810. 

INDISPENSABLE PARTIES: 

Who are and are not, for purposes of suit in federal courts^ 129L 

INJUNCTIONS: 

Insolvency assignee may enjoin resident creditor from prosecuting 
attachment suit in other states with respect to debts, 170-178. 
but not with respect to land and chattels, 174 
State court cannot enjoin enforcement of federal judgment^ 178L 
Federal court will not enjoin state attachment suit, if loml law gives 
the attaching plaintiff the better title^ 176. 
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INSOLVENCY ASSIGNEES: 

Title of, as agaiost attaching creditor, 159, 17& 

When has better title than subsequent attaching creditor, 160-162. 

Whether has better title to debt garnished in other state by home 

creditor, 165, 166. 
Cannot recover money collected on foreign judgment by resident 

creditor, 169. 
But may have prosecution of attachment suit enjoined, V70-114L 
INSOLVENCY DECREES: 

Entitled to full faith and credit in other states when rendered with 

jurisdiction, 162, 167. 

INSOLVENCY DISCHARGE: 

Not binding on non-resident creditor, unlesB he becomes an uncon- 
testing party, 267. 

Not binding on foreign corporation, 272. 

Not entitled to full faith and credit when creditor is a non-resident, 
27a 

Void as against non-resident creditor as being contrary to due pro- 
cess of law, 271, 284-287. 

Is a good defense in other states, if rendered with jurisdiction of 
both debtor and creditor, 27& 

If merely exempts debtor from arrest, has no force or effect in other 
states, 279. 

INSOLVENT LAWS: 

Non-resident creditor exempt from operation of, unless he becomes 

a party to insolvency proceedings, 267. 
Impair obligation of aU prior contracts, and are void, 268L 
Operation of, suspended by national bankrupt law, and revived by 

repeal, 27a 
Exempting discharged debtor from arrest or imprisonment is valid, 

276. 
Forbidding attachment on mesne process after discharge is binding 

on non-residents, 277. 
Dissolution of attachment of insolvwt's property is valid, even 

against non-residents, 280. 
Note on insolvent laws, 281-287. 
Do not impair the obligation of posterior contracts made and to be 

performed within the state, even when creditor is a non-reBident» 

282,28a 
But are contrary to due process of law, 284-287. 

INTOXICATING LIQUORS: 

States may regulate or prohibit their manufacture and sale^ 21, 22. 
Were lawful subjects of commerce^ but are not now under •* Wflson 
bill," 22. 
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INVESTMENTS: 

Of non-residents, subject to law of state where property is sitoated, 

25,89. 
Kay be taxed, attached and title divested under limitation lawa^ 2S. 
State cannot tax debt due non-resident, 26-28. 
Investments in foreign countries, danger o( 88L 



JOINT-DEBTOR ACTS (see Joint-dsbtobs) : 
Some effects of, 192-195. 

JOINT-DEBTORS: 

Judgment against^ binds common property, bat not separate prop- 
erty of one not served, 192. 
Judgment against one^ no merger in favor of others not served, 201. 
JUDICIAL NOTICE: 

Federal courts take^ of laws of all states^ but most state courts do 
not, 195. 

JUDGMENT: 

Upon personal service or voluntary appearance^ binding in per^ 

sonam, 44. 
Against foreign corporations upon service on officer, when valid, 

46-4a 
When void in other states, 48, 187. 
Against defendant who died before commencement of suit^ is void, 

ea 

Of sister state, entitled to same force and effect elsewhere as at 

home, when rendered with jurisdiction, 166, 197, 200. 
But not when rendered without jurisdiction, 184^ 187, 197, 200. 
Never entitled to any greater force or effect elsewhere than at home, 

65. 
Obtained by plaintiff's enticement of non-resident defendant into 

state, 74. 
Mode of impeachment of sister state judgment for plaintiff's fraud, 

77. 
State judgment may be valid in federal court though void in state 

court»96. 
Effect of federal judgment^ without jurisdiction, 118, 114 
Form of federal, upon reversal for want of jurisdiction, 115. 
Money collected before reversal of judgment^ may be recovered, 116. 
Of nonsuit^ or on any ground but merits^ is no bar to second action, 

117. 
Against deceased non-resident defendant without notice of gamisb- 

ment> is void, 142i 
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JUDGMENT (continued): 

Upon voluntary default against non-resident defendant is valid every- 
where, 17a 

Upon involuntary default against non-resident defendant is void in 
personam, 182-186. 

Not responsive to pleadings, rendered after defendant's withdrawal, 
will not support action in other states, 179. 

Against non-resident def endant^ by publication, void in personam, 

i8&-i8e. 

Against non-resident or foreign corporation defendant^ without per- 
sonal service or voluntary appearance, void in personam, 183-188, 

doa 

If void in personam, cannot be set-of^ 187. 

Against joint-debtors, effects o( 192-19S. 

Against joint-debtor not served, void in personam in other states, 
19a 

Satisfaction of void judgment, bars action on original demand, 196. 

On service outside the state, or by publication, void in other states, 
197. 

On service at residence of former citizen, void in personam, 199. 

On attachment of property, but without personal service or volun- 
tary appearance, void in personam, 200, 

No merger by void judgment^ 201. 

Merger ceases upon reversal of judgment^ 202L 

Jurisdictional facts stated in record of judgment may be contra- 
dicted by parol evidence, 20a 

Reversal of void judgment removes limitation bar on original de- 
mand, 205. 

Effect of, on warrant of attorney, 20a 

Against non-resident under statute abolishing special appearances, 
valid in all courts, 209. 

By attachment of property in state courts, is valid in all courts, 214, 
215. 

Effect in other states of judgment by garnishment of debt due non- 
resident defendant, 2ia 

Sale of non-resident's property on judgment against him, without 
personal service, voluntary appearance or preliminary seizure is 
void, 218-220. 

Upon denial of hearing to non-resident defendant is void, 22a 

Without evidence, void, 224 

Removing cloud, upon publication, valid, 225, 22a 

Enforcing liens, upon publication, valid, 22a 

Enforcing specific performance^ upon notice by publication to non- 
resident^ valid, 22a 
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JUDGMENT (continued): 

Taking by eminent domain, upon publication, valid, 280. 

Partitioning land, upon publication, valid, 281. 

But void aa to costs of courts 232^ 

Whether judgment rendered against non-resident defendant on 

money demand by publication and a general attachment of land, 

IS valid, 285-244. 
Without notice to either defendant or garnishee until after entry of 

default, is void, 240. 
Limitation of actions upon judgments of sister states^ 800, 810. 
See Limitation, Statutes of. 

JURISDICTION: 

Of criminal court, not ousted by fact that accused was unlawfully 
abducted in another state, 72, 73. 

Of civil court, is ousted by plaintifTs fraud in enticing non-resident 
defendant into the state, 78. 

Mode of acquiring, in suits in rem and in personam, 95, 90. 

Effect of federal judgment^ without, 113, 114 

Form of federal judgment, upon reversal for want of, 116. 

Federal court has, to order restitution of money collected before re- 
versal of judgment, 116. 

Meaning of constitutional and interstate jurisdiction, 189l 

Of defendant's person, not obtained by attaching his property, 200. 

Want of jurisdiction may be shown by parol, as to subject-matter 
or person or thing, 208. 

State courts may acquire jurisdiction quasi in rem by attachment 
of property, 212» 214^ 215. 

Federal courts cannot acquire jurisdiction by attachment of prop- 
erty, 218. 

Finding of property attached is necessary to confer jurisdiction upon 
state courts, 242l 

Cannot be conferred by consent of parties, 287. 
JURY: 

Federal courts may charge upon questions of fad^ but some state 
courts may not^ 9^ 



LAW OF THE LAND (see Dub Proobss of Law): 
Equivalent to ** due process of law," 287. 

LEX FORI: 

Generally governs limitation of actions for recovery of debti^ 80QL 
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LEX SITUS: 

Governs liability of chattels to attachment and execution, 215. 
Governs limitation of actions for recovery of land and chattels, 805. 

LIENS: 

Mortigage and vendor's liens may be enforced by publication to non- 
residents, 22a 
LIMITATION, STATUTES OF: 

Reversal of void judgment removes bar of, on original demand, 205. 
State statute generally followed by federal courts, 288. 

but not when the constitution, treaties or statutes of United 
States otherwise require or provide, 289-298L 
Statute prescribing unreasonably short time for suit is void, 289, 810. 
Federal treaty prescribing period of limitation is binding on state 

and federal courts, 290. 
Act of congress bars actions by and against bankruptcy assignees in 

two years, 291. 
Act of congress bars actions for seizures made during rebellion in 

two years, 292. 
Act of congress controls state statute relating to recovery of customs 

dues, 29a 
Act of congress bars writ of error or appeal to United States supreme 

court in two years, 294 
Act of congress bars action against national banks for usury in two 

years, 295. 
Federal government not bound by a state statute, unless suing for 

another's benefit, 290. 
Actions on marshal's bond, except by federal government barred in 

six years, 297. 
War period deducted from period in rebellious states, 298L 
Actions against stockholders of foreign corporations, 299. 
Against stockholders of national corporations, 800. 
Foreign corporation not entitled to benefit of, in New York, 801. 
Time for suing may be limited by contract, 802. 
Ck>ntract limitation is waived by misleading actfs 808^ 
Whether state statute applies to patent-rights, 804 
Title to land and chattels acquired under limitation act of one state 

will be respected in others, 805. 
Whether bar of debts will be respected in other states, 800, 808. 
Bar of debt evidenced by judgment will be recognized in other 

states, 80a 
Non-resident creditor submits his debt to jurisdiction and limitation 

laws of debtor's state by bringing suit therein, 807. 
Statute prescribing much shorter term for suing on foreign than on 

domestic judgments is valid, 809. 
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LIMITATION, STATUTES OF (continued); 

But if time for suing on Bister^tate judgments is unreasonably 

short, statute is void, 810. 
Limitation of action for new right entitled to effect in other states, 

811. 
Statute giving resident plaintiff a longer time than a non-resident 

to sue a non-resident defendant is valid, if it leaves a reasonable 

time, 812. 
Statute extending time for suing after bar is complete is void, 819^ 

814 
Title to chattel or debt may be extinguished by, 814 

LIS PENDENS: 

In foreign courts when and when not a good plea for garnishee^ 140. 
LOTTERIES: 

States may regulate or prohibit^ 20. 

Congress may tax sale of lottery tickets, 20. 

May prohibit the carrying of lottery matter through United States 
mails, 2a 

M. 

MARRIAGE (see Diyobce): * 

is a 8tatu8f and not an ordinary contract^ 245. 
MERGER: 

Judgment without personal service or voluntary appearance^ no 
merger, 201. 

Ceases upon reversal of judgment^ 202L 

N. 

NEGLIGENCE: 

Conflicting rules in federal and state ooorts upon contributory, 90. 
NON-RESIDENCE: 

Of defendant, is ground of attachment^ and justifies discrimination 

against him, 153. 
Of plaintiff, justifies discrimination in security for costs of courts 42l 
Of plaintiff, justifies discrimination in limitation of actions against 
non-residents, 812. 
See Discrimination. 
NON-RESIDENT: 

Right to transact business, 1-14 
Restrictions on this right, 15-24 

Is liable for wharfage charges, unless he Is discriminated against^ 0. 
but not for port charges, 10. 



Digitized by 



Google 



INDEX. 431 

BetevnoM «re to leotiona. 

NON-RESroENT (contmued): 

States may prohibit sheU-fishing by non-reBidenta, 12^ 18. 
PartDership with residents, 89. 
Finn property liable to firm debts, 80. 

Member of foreign corporation loses his "privileges and immuni- 
ties,'' 37. 
Right to sue in state courts, 40l 
Qualifications of this right to sue, 41, 42L 
May be required to give security for costs, 42L 
Liable to transitory action, 44 

Immunity from suit of non-resident witness or party, 68-70. 
Entitled to action for fraudulent enticement from his state to sue, 

7a 

Administration on estate of living non-resident is void, 78w 

Whether state may authorize after three years' absence, 79. 

Choice of courts (state or federal) in actions by or against non-resi- 
dents, 80-9a 

Suits by or against in federal courts, 100-18S. 
See Federal Courts. 

Attachment and garnishment of non-resident's property, 186-16a 
See Attachment; Garnishment. 

Legislative intent to charge non-resident as garnishee must be 
clearly expressed, 147. 

State may autliorize discrimination against^ in attachment of prop- 
erty, 168. 

Personal judgments by default against^ 177-211. 

See JUDOMENT& 

Judgments qucuti in rem against^ by def ault^ 212-244 

See Judgments. 
Cross-actions may be brought against^ by service on attorney of orig- 
inal plaintiff, 207. 
Divorces by and against^ 245-26(1 

See Divorce. 
Non-resident creditor not bound by debtor's insolvency discharge, 

267. 
Eff^ts of debtor's insolvency discharge on non-resident creditors, 
267-287. 
See Insolvent Laws; Insolvenoy Discharge. 
May estop himself to show non-residence^ 287. 
NONSUIT, JUDGMENT OF: 

Judge may order, when plaintiff's evidence is insufficient 98L 
Federal courts may follow state practice of ordering^ 98L 
No bar to second action, 99. 
Li state court no bar in federal courts 117. 
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NOTICE: 

Plaintiff cannot oomplain of insufflcient notice of salt to defendant, 

90. 
Seiznre of non-resident's property at commencement of suit is notice 

thereof, 221, 241. 
Methods of imparting, must be reasonable, 227. 
Adequate notice of suit is essential to due process of law, 288L 
In legislative divorce proceedings notice is unnecessary, 24flL 



OBLIGATION OF CONTRACTS: 

States not to impair, 245. 

Impaired by taxation of debts due non-residentB or foreign corpora- 
tions, 27, 2a 

Right to imprison debtor forms no part of, 112. 

Depends upon law of state in view of which contract was made, 267, 
28a 
OLEOMARGARINE: 

States may regelate its manufacture or sale, 2a 

Except when imported and sold in original package^ 24 



PARTIES: See Indibpensablb Pabties. 
PARTNERS: 

One not served, not bound by judgment, 19a 

One cannot bind others by appearance, except as to firm proper^, 
104. 

PATENTS: 

Whether state limitation acts apply to suits for infringement ot, 804. 
PAYMENT: See VoLUNTABT Payment. 
PERSONS, JURISDICTION OVER 

States*, confined to residents for taxation purposes, 27. 
POLICE POWER: 

States possess the police power, 15. 

Federal government cannot exercise this power within the states, 16. 

UluBtrations of police power, 16-24. 

States may regulate sale of dangerous substances, la 

May prohibit employment of color-blind locomotive engineered 17. 

May regulate slaughter-houses, la 

May exclude diseased cattle^ 19^ 



i 
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POLICE POWER (continue J): 

May regulate or prohibit lotteries, 20. 

May regulate manufacture and sale of intoxicating liquors, 21. 
and oleomargarine, 23. 

POST OFFICES AND POST ROADS: 
Congress may establish, 20. 

PRIVILEGES AND IMMUNITIES OP NON-RESIDENTS AND 
FOREIGN CORPORATIONS (see Non-Residents ; Foreign 
Corporations) : 
"When entitle non-resident defendant to impeach domestic judgment 
collaterally, 18a 

PROCESS (see Service of Process): 

Fraud or violence vitiates civil process, 73. 
but not criminal process, 72, 73. 

PUBLICATION OF NOTICE: 

Valid against non-resident defendants in actions to enforce liens and 
remove clouds in federal courts, 130, 131. 
also in state courts, 235, 228. 
Void in personam^ 183, 186. 
Valid in bill for specific pei*formance, 229. 
Valid in eminent domain proceedings, 230. 
Valid in partition suits, 231. 
Valid in divorce suits, 234 

Q. 

QUESTIONS OF FACT: 

Federal courts may charge jury upon ; some state courta may not> 
92. 

Decided by jury, cannot be re-examined in federal courts, except ac- 
cording to rules of the common law, 99. 

Law of sister states regarded as question of fact in state courts^ but 
not in federal courts, 195. 

R 

REAL PROPERTY: 

Situs of, in state where situated, 174» 80S. 
RECEIVERS (see Foreign Receivers): 

Title of, as against attaching creditors, 163, 164 
RECORD: 

Is notice to subsequent but not to prior purchasers^ 240L 
28 

2. 
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REMOVAL OF CAUSES (FROM STATE TO FEDERAL COURTS): 
CoDgi-ess cannot authorize^ after and while verdict in state court 

stands, 99. 
Judgment of state court after improper refusal to allow removal, is 

erroneous, 101. 
Party may waive right of removal, but is not bound by agreement 

in advance to waive, 118. 
State statutes requiring agreement to waive, void, 11& 
By defendant in attachment suit waives defective service of process, 
184 
but not fraudulent service of process, 185. 

s. 

SERVICE OF PROCESS: 

On foreign corporation doing business in the state, 45-48. 

Statutes authorizing, on officers or agents of foreign corporations, 46. 

Construction of such statutes, 47. 

On officer casually in the state, 47, 135. 

Effect in other states of judgment so obtained, 481 

Fraud or violence vitiates, in civil suits, 78-75. 

But not in criminal prosecutions, 72, 78L 

Defendant waives defective, by removing attachment suit to federal 

court, 184. 
But not by removing suit based upon fraudulent service of process. 

185. 
By publication, void in personam against non-resident or foreign 

corporation defendant, 188-186, 107. 
Made outside of state of judgment^ void, 197, 198. 
Made at residence of former citizen, void, 199. 
On agent of non-resident or foreign corporation defendant under 

state law, valid in all courts, 206. 
On attorney of original plaintiff, may be allowed by statute^ in cross- 
actions and cross bills, 207. 
Waived by warrant of attorney, 208. 

State may authorize constructive, in appellate proceedings, 211. 
In suits quasi in rem. publication for full statutory period is essential, 

217. 
By publication, without seizure of property, insufficient to enforce 

money demand, 218-220. 
By publication merely, sufficient to remove cloud upon title to 
real estate^ 225, 226. 
also to enforce liens, 228. 
also for specific performance, 229. 
also to exercise power of eminent domain, 280l 
also for partition of land, 281. 
. also for granting divorce, 284, 251, 252L 
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SERVICE OF PROCESS (continued): 

Defective, waived by yoluntarj appearanott in divorce suit^ 25dL 
Statute allowing substituted, must be stiictly followed in divorce 
suits, 254 

SET-OFF: 

Judgment void inpersonatn cannot be set off, 187. 

SHIP: 

On high seas, regard^ as part of territory of owner's state, 163. 
and title passes tp insolvency assignee as against subsequent at 
taching credjlor, 1^ 
SITUS: 
Of Dkbtb— 
Is creditor's residence for purposes of state taxation, 26-28L 
also for diicharge under insolvent lawB» 271. 
also for ^mishment, 166, 172, 216. 
also for |rax under limitation laws, 806^ 808. 
Of Chattel — 
Is where they are kept and used, for attachment purposes^ 171, 172, 174 
also for taxation purposes, 25. 
also for limitation of actions, 805. 
Of Laid — 
Is where it is situated, for attachment purposes^ 174. 
also for taxation purposes, 25. 
also for limitation of actions^ 806. 

SLs^XJGHTER-HOUSES : 
States may regulate, 18. 

SPECIFIC PERFORMANCE: 

State may authorize bill for, upon notice by publication to non-resi- 
dent defendant^ 229. 

STATE, POWERS OF: 

Hay tax all property and persons within its jurisdiction, 25, 27. 

Cannot tax debts due non-residents, 26-28. 

Cannot sequestrate debts due non-residents, 810. 

May abolish special appearances, 44, 209. 

May authorize suit by or against foreign executor or administrator, 

50, 59. 
May prohibit foreign insurance company from doing business in 

state, lia 
Cannot prevent removal of cause to federal courts 118. 
May authorize attachment of property within its borders of non- 
resident or foreign corporation, 186. 
but not of property outside the states 187. 
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STATE, POWERS OF (continued): 

May authorize garnishee process against non-residents and foreign 
corporations as garnishees, 147. 

May authorize discrimination against non-residents in attachment of 
property, 153b 

May authorize judgment against one joint-dehtor served with pro- 
cess, 102. 

May authorize servicJe of process on agent of non-resident or foreign 
corporation defendant^ 206. 

Cannot authorize service of process at residence of former citizen in 
personal actions, 199. 

In cross-actions, may authorize service on attorney of original 
plaintifif, 207. 

May authorize constructive service of process against non-residents 
in appellate proceedings, 211. 

Cannot authorize money judgment against non-resident defendant's 
property without personal service, or voluntary appearance, or 
preliminary seizure of property, 218-220. 

May authorize removal of cloud upon title to real estate by publica- 
tion, 225, 226. 

May authorize suits to enforce liens by publication as to non-resi- 
dents, 228. 

May authorize bill for specific performance^ by publication as to non- 
residents, 229. 

May take by eminent domain, by publication to non-resident own- 
ers, 23a 

May authorize partition of land, by publication to non-resident co- 
tenant, 231. 

May grant divorce to resident from non-resident, by publication of 
notice, 234, 252. 

May pass insolvent laws in the absence of national bankrupt act, 273. 

State, by limitation laws, may divest title of non-resident owner of 
land and chattels, 305. 

May discriminate against non-resident plaintiffs in limitation of 
actions, 312. 

STATE COURTS: 

Non-resident's right to sue in, 40, 42. 

Foreign corporation's right to sue in, 43. 

Non-resident's liability to suit in, 44 

Foreign corporation's liability to suit in, 45-48, 

Some compel plaintiff to submit to surgical examination in tort 

cases, 91. 
Some prohibited from charging jury upon questions of fact, 92. 
Sometimes preferable to federal courts for non-resident plaintiff, 97. 
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STATE COURTS (continued): 

Attachments in, dissolved by defendant's death, or insolvency, or 

bankruptcy, 154> 158. 
May accord non-residents greater rights than ihey are entitled to 

under federal law, 161. 
State and federal courts are independent, but not foreign tribunals, 

177. 
Bound by United States treaty with foreign nation, 290. 
Hound by act of congress barring actions by and against bank- 
ruptcy assignees, 291. 
Bound by act of congress barring actions for seizures made during 

rebellion in two years, 292. 
Bound by act of congress barring actions for usury against national 

banks in two years, 295. 
Bound by act of congress deducting war period from time for suing 

in rebellious states, 298. 

STATE LAW: 

When binding on federal courts, 81. 

When not binding on federal courts, 82-96, 
See Federal Courts. 
STATUTES OF LIMITATION: See Limitation, Statutes op, 
SUITS: See Actions. 

SUPREME COURT OF UNITED STATES: 

Has appellate jurisdiction over state courts when federal question is 
involved, 98. 
but not when no federal right is denied, 161. 
Appeal to, barred in two years, 294. 



I TAXATION 



T. 



State may tax persons, property and business within her jurisdic- 
tion, 25, 27, Sa 
but not debts due non-residents, 26-28. 
Of national bank shares, 29. 
Congi-ess may tax debts due aliens, 80. 
States cannot discriminate against non-residents in taxes, 81. 
States cannot tax federal franchise without consent of congress, 88. 
" Power to tax involves the power to destroy," 88L 

TREATIES WITH FOREIGN COUNTRIES: 

Binding on state and federal autliorities, unless changed by con- 
gress, 290. 

TRUSTEE PROCESS: See Garioshmbnt. 
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u. 

USURY: 

Actioos for, agaiDst national banks, barrod in two years, 295. 

V. 

VERDICT: 

Judge may order, when facts are undisputed, 92. 
VOLUNTARY PAYMENT: 

To foreign executor or administrator discharges debt when. 52. 
when does not discharge debt, 54 

w. 

WARRANT OF ATTORNEY (TO CONFESS JUDGMENT): 

Authorizes personal judgment^ without personal service or volun- 
tai^^ appearance, 208. 

Judgment upon, is subject to same defenses in other states as at 
home, 20a 

Does not authorize two judgments, 208. 

Authority given by, must be strictly followed, 208L 

When judgment on, entitled to "full faith and credit" 208. 
WAIVER: 

Of immunity from suit of non-resident witness or party, 70. 

General appearance no waiver of fraudulent service of process, 75^ 

Contesting merits in state court no waiver of right of removal to 
federal court 101. 

Party may waive right of removal but is not bound by agreement to 
waives 118. 

Defendant waives defective service of process by removing attach- 
ment suit to federal court 184 

But not by removing suit based upon fraudulent service of process, 185. 

Special appearance no waiver of insufficient service of process in the 
absence of statute, 191, 209. 

Warrant of attorney to confess judgment waives personal service of 
process, 208. 

Defendant does not waive jurisdictional objection by trial on merits 
after his objection is overruled, 210. 

Appearance in divorce suit waives defective service of process, 258. 

By pleading voidable judgment as merger, 265. 

Whether non-resident creditor waives his rights by accepting insolv- 
ency dividend, 274 

Contract limitation of actions is waived by misleading acts of de- 
fendant doa 

Non-resident creditor waives his extraterritorial immunity from 
limitation laws of debtor's state by bringing suit therein, 807. 
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